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TI TLE 26--1 NTERNAL REVENUE CODE
Subtitle A--lncome Taxes
CHAPTER 1- - NORMAL TAXES AND SURTAXES
Subchapt er D--Deferred Conpensation, Etc.
PART | --PENSI ON, PROFI T- SHARI NG, STOCK BONUS PLANS, ETC.
Subpart A--General Rule

Sec. 401. Qualified pension, profit-sharing, and stock bonus
pl ans

(a) Requirenents for qualification

A trust created or organized in the United States and form ng part
of a stock bonus, pension, or profit-sharing plan of an enployer for the
excl usive benefit of his enployees or their beneficiaries shal
constitute a qualified trust under this section--

(1) if contributions are made to the trust by such enpl oyer, or
enpl oyees, or both, or by another enployer who is entitled to deduct
his contributions under section 404(a)(3)(B) (relating to deduction
for contributions to profit-sharing and stock bonus plans), or by a
charitable remai nder trust pursuant to a qualified gratuitous
transfer (as defined in section 664(g)(1)), for the purpose of
distributing to such enpl oyees or their beneficiaries the corpus and
i ncome of the fund accumul ated by the trust in accordance with such
pl an;

(2) if under the trust instrument it is inpossible, at any tine
prior to the satisfaction of all liabilities with respect to
enpl oyees and their beneficiaries under the trust, for any part of
the corpus or incone to be (within the taxable year or thereafter)
used for, or diverted to, purposes other than for the exclusive
benefit of his enployees or their beneficiaries (but this paragraph
shall not be construed, in the case of a nultienployer plan, to
prohibit the return of a contribution within 6 nonths after the plan
adm ni strator determines that the contribution was made by a m st ake
of fact or law (other than a mistake relating to whether the plan is



described in section 401(a) or the trust which is part of such plan
is exenmpt fromtaxation under section 501(a), or the return of any
withdrawal liability paynment determ ned to be an overpaynent within
6 nonths of such determnation).; \1\
\1\ So in original. Period before sem col on probably should be a

cl osi ng parenthesis.

(3) if the plan of which such trust is a part satisfies the
requi renents of section 410 (relating to mnimum participation
standards); and

(4) if the contributions or benefits provided under the plan do
not discrimnate in favor of highly conpensated enpl oyees (within
the nmeani ng of section 414(q)). For purposes of this paragraph
there shall be excluded from consideration enpl oyees described in
section 410(b)(3)(A and (C

(5) Special rules relating to nondiscrimnation requirenents.--

(A) Salaried or clerical enployees.--A classification shal
not be considered discrimnatory within the neani ng of paragraph
(4) or section 410(b)(2)(A) (i) merely because it is limted to
salaried or clerical enployees.

(B) Contributions and benefits may bear uniformrelationship
to compensation.--A plan shall not be considered discrimnatory
wi thin the nmeani ng of paragraph (4) nerely because the
contributions or benefits of, or on behalf of, the enpl oyees
under the plan bear a uniformrelationship to the conpensation
(within the nmeani ng of section 414(s)) of such enpl oyees.

(C) Certain disparity permtted.--A plan shall not be
considered discrimnatory within the meani ng of paragraph (4)
nmerely because the contributions or benefits of, or on behalf
of, the enpl oyees under the plan favor highly conpensated
enpl oyees (as defined in section 414(q)) in the manner permtted
under subsection (I).

(D) Integrated defined benefit plan.--

(i) I'n general.--A defined benefit plan shall not be
consi dered discrimnatory within the neani ng of paragraph

(4) merely because the plan provides that the enpl oyer-

derived accrued retirenent benefit for any participant under

the plan may not exceed the excess (if any) of--
(1) the participant's final pay with the enpl oyer,
over
(I'l') the enployer-derived retirement benefit created
under Federal law attributable to service by the
partici pant with the enpl oyer.

For purposes of this clause, the enployer-derived retirenment
benefit created under Federal |aw shall be treated as
accruing ratably over 35 years.

(ii) Final pay.--For purposes of this subparagraph, the
participant's final pay is the conpensation (as defined in
section 414(q)(4)) paid to the participant by the enpl oyer
for any year--

(I') which ends during the 5-year period ending with
the year in which the participant separated from service
for the enpl oyer, and

(I'1) for which the participant's total conpensation
fromthe enpl oyer was highest.

(E) 2 or nore plans treated as single plan.--For purposes of
determ ni ng whether 2 or nore plans of an enployer satisfy the
requi renents of paragraph (4) when considered as a single plan--

(i) Contributions.--I1f the anpunt of contributions on



behal f of the enployees allowed as a deduction under section
404 for the taxable year with respect to such plans, taken
together, bears a uniformrelationship to the conpensati on
(within the nmeani ng of section 414(s)) of such enpl oyees,

t he plans shall not be considered discrimnatory nmerely
because the rights of enployees to, or derived from the
enpl oyer contributions under the separate plans do not
become nonforfeitable at the sane rate.

(ii) Benefits.--1f the enployees' rights to benefits
under the separate plans do not becone nonforfeitable at the
same rate, but the levels of benefits provided by the
separate plans satisfy the requirements of regul ations
prescribed by the Secretary to take account of the
differences in such rates, the plans shall not be considered
di scrimnatory nerely because of the difference in such
rates.

(F) Social security retirenent age.--For purposes of testing
for discrimnation under paragraph (4)--

(i) the social security retirenent age (as defined in
section 415(b)(8)) shall be treated as a uniformretirenent
age, and

(ii) subsidized early retirenment benefits and joint and
survivor annuities shall not be treated as being unavail abl e
to enpl oyees on the same ternms nmerely because such benefits
or annuities are based in whole or in part on an enpl oyee's
social security retirement age (as so defined).

(G State and | ocal governnmental plans.--Paragraphs (3) and
(4) shall not apply to a governmental plan (within the neaning
of section 414(d)) mmintained by a State or |ocal government or
political subdivision thereof (or agency or instrunmentality
t hereof).

(6) A plan shall be considered as neeting the requirenents of
par agraph (3) during the whole of any taxable year of the plan if on
one day in each quarter it satisfied such requirenents.

(7) Atrust shall not constitute a qualified trust under this
section unless the plan of which such trust is a part satisfies the
requi renments of section 411 (relating to mninmum vesting standards).

(8) Atrust forming part of a defined benefit plan shall not
constitute a qualified trust under this section unless the plan
provides that forfeitures nmust not be applied to increase the
benefits any enpl oyee woul d otherw se receive under the plan

(9) Required distributions.--

(A) In general.--A trust shall not constitute a qualified
trust under this subsection unless the plan provides that the
entire interest of each enployee--

(i) will be distributed to such enpl oyee not |ater than
the required beginning date, or
(ii) will be distributed, beginning not later than the

requi red begi nning date, in accordance with regul ations,

over the life of such enployee or over the lives of such
enpl oyee and a desi ghated beneficiary (or over a period not
extendi ng beyond the |ife expectancy of such enpl oyee or the
life expectancy of such enpl oyee and a desi gnated
beneficiary).

(B) Required distribution where enployee dies before entire
interest is distributed.--
(i) Where distributions have begun under subparagraph
(A (ii).--Atrust shall not constitute a qualified trust



under this section unless the plan provides that if--
(I') the distribution of the enpl oyee's interest has
begun in accordance with subparagraph (A)(ii), and
(I'l') the enployee dies before his entire interest
has been distributed to him

the remai ning portion of such interest will be distributed at

| east as rapidly as under the nethod of distributions being
used under subparagraph (A)(ii) as of the date of his death.

(ii) 5-year rule for other cases.--A trust shall not
constitute a qualified trust under this section unless the
pl an provides that, if an enpl oyee dies before the
distribution of the enployee's interest has begun in
accordance with subparagraph (A)(ii), the entire interest of
the empl oyee will be distributed within 5 years after the
deat h of such enpl oyee.

(iii) Exception to 5-year rule for certain anounts
payabl e over |ife of beneficiary.--1f--

(I') any portion of the enployee's interest is
payable to (or for the benefit of) a designated
beneficiary,

(I'l') such portion will be distributed (in accordance
with regul ations) over the life of such designated
beneficiary (or over a period not extending beyond the
life expectancy of such beneficiary), and

(I'11) such distributions begin not later than 1 year
after the date of the enployee's death or such |ater
date as the Secretary may by regul ations prescri be,

for purposes of clause (ii), the portion referred to in
subcl ause (1) shall be treated as distributed on the date on
whi ch such distributions begin
(iv) Special rule for surviving spouse of enployee.--If
the designated beneficiary referred to in clause (iii)(l) is
the surviving spouse of the enpl oyee--

(I') the date on which the distributions are required
to begin under clause (iii)(lIl) shall not be earlier
than the date on which the enpl oyee woul d have attai ned
age 70\1/2\, and

(I'1) if the surviving spouse dies before the
di stributions to such spouse begin, this subparagraph
shall be applied as if the surviving spouse were the

enpl oyee.
(© Required begi nning date.--For purposes of this
par agr aph- -
(i) I'n general.--The term  "required beginning date'

means April 1 of the cal endar year following the |ater of--
(1) the cal endar year in which the enpl oyee attains
age 70\1/2\, or
(I'l') the cal endar year in which the enpl oyee
retires.

(ii) Exception.--Subclause (I1) of clause (i) shall not
appl y- -

(I') except as provided in section 409(d), in the
case of an enployee who is a 5-percent owner (as defined
in section 416) with respect to the plan year ending in
the cal endar year in which the enpl oyee attains age
70\1/ 2\, or

(I'l') for purposes of section 408(a)(6) or (b)(3).



(iii) Actuarial adjustment.--1n the case of an enpl oyee
to whom clause (i)(l1) applies who retires in a cal endar
year after the cal endar year in which the enpl oyee attains
age 70\1/2\, the enployee's accrued benefit shall be
actuarially increased to take into account the period after
age 70\ 1/2\ in which the enpl oyee was not receiving any
benefits under the plan.

(iv) Exception for governmental and church plans.--
Clauses (ii) and (iii) shall not apply in the case of a
governmental plan or church plan. For purposes of this
clause, the term “church plan'' means a plan nmintai ned by
a church for church enpl oyees, and the term  “church'' neans
any church (as defined in section 3121(w)(3)(A)) or
qual i fied church-controlled organization (as defined in
section 3121(w) (3)(B)).

(D) Life expectancy.--For purposes of this paragraph, the
life expectancy of an enpl oyee and the enployee's spouse (ot her
than in the case of a life annuity) may be redeterm ned but not
nore frequently than annually.

(E) Designated beneficiary.--For purposes of this paragraph,
the term "~ designated beneficiary'' means any individua
designated as a beneficiary by the enpl oyee.

(F) Treatnent of paynments to children.--Under regul ations
prescribed by the Secretary, for purposes of this paragraph, any
anmount paid to a child shall be treated as if it had been paid
to the surviving spouse if such anpunt will becone payable to
the surviving spouse upon such child reaching majority (or other
desi gnated event perm tted under regulations).

(G Treatnent of incidental death benefit distributions.--
For purposes of this title, any distribution required under the
i nci dental death benefit requirenents of this subsection shal
be treated as a distribution required under this paragraph

(10) Ot her requirenents. --

(A) Pl ans benefiting owner-enployees.--1n the case of any
pl an whi ch provides contributions or benefits for enployees sone
or all of whom are owner-enpl oyees (as defined in subsection
(c)(3)), a trust form ng part of such plan shall constitute a
qualified trust under this section only if the requirenents of
subsection (d) are also net.

(B) Top-heavy pl ans. --

(i) I'n general.--1n the case of any top-heavy plan, a
trust formng part of such plan shall constitute a qualified
trust under this section only if the requirenents of section
416 are net.

(ii) Plans which nay become top-heavy.--Except to the
extent provided in regulations, a trust form ng part of a
pl an (whet her or not a top-heavy plan) shall constitute a
qualified trust under this section only if such plan
contai ns provisions--

(I') which will take effect if such plan becones a

t op- heavy plan, and

(I'l) which neet the requirements of section 416.

(iii) Exenption for governnental plans.--This
subpar agraph shall not apply to any governnental plan.

(11) Requirenment of joint and survivor annuity and preretirenment
survivor annuity.--
(A) In general.--1n the case of any plan to which this
par agr aph applies, except as provided in section 417, a trust



form ng part of such plan shall not constitute a qualified trust
under this section unless--

(i) in the case of a vested partici pant who does not die
before the annuity starting date, the accrued benefit
payabl e to such participant is provided in the formof a
qualified joint and survivor annuity, and

(ii) in the case of a vested participant who dies before
the annuity starting date and who has a surviving spouse, a
qualified preretirenment survivor annuity is provided to the
survi ving spouse of such participant.

(B) Plans to which paragraph applies.--This paragraph shal
apply to--
(i) any defined benefit plan
(ii) any defined contribution plan which is subject to
the fundi ng standards of section 412, and
(iii) any participant under any other defined
contribution plan unless--

(I') such plan provides that the participant's
nonforfeitable accrued benefit (reduced by any security
interest held by the plan by reason of a |oan
out standing to such participant) is payable in full, on
the death of the participant, to the participant's
surviving spouse (or, if there is no surviving spouse or
the surviving spouse consents in the manner required
under section 417(a)(2), to a designated beneficiary),

(I'l) such participant does not elect a paynent of
benefits in the formof a life annuity, and

(') with respect to such participant, such plan is
not a direct or indirect transferee (in a transfer after
Decenmber 31, 1984) of a plan which is described in
clause (i) or (ii) or to which this clause applied with
respect to the participant.

Clause (iii)(ll11) shall apply only with respect to the
transferred assets (and income therefron) if the plan separately
accounts for such assets and any income therefrom
(C) Exception for certain ESOP benefits.--
(i) I'n general.--In the case of--
(I') a tax credit enployee stock ownership plan (as
defined in section 409(a)), or
(I'l) an enpl oyee stock ownership plan (as defined in
section 4975(e) (7)),

subpar agraph (A) shall not apply to that portion of the

enpl oyee' s accrued benefit to which the requirenents of
section 409(h) apply.

(ii) Nonforfeitable benefit must be paid in full, etc.--
In the case of any participant, clause (i) shall apply only
if the requirenments of subclauses (1), (Il1), and (1I11) of
subpar agraph (B)(iii) are met with respect to such
partici pant.

(D) Special rule where participant and spouse married |ess
than 1 year.--A plan shall not be treated as failing to neet the
requi renents of subparagraphs (B)(iii) or (C) nerely because the
pl an provides that benefits will not be payable to the surviving
spouse of the participant unless the participant and such spouse
had been married throughout the 1-year period ending on the
earlier of the participant's annuity starting date or the date
of the participant's death.

(E) Exception for plans described in section 404(c).--This



par agr aph shall not apply to a plan which the Secretary has
deternmined is a plan described in section 404(c) (or a
continuation thereof) in which participation is substantially
limted to individuals who, before January 1, 1976, ceased
enpl oyment covered by the plan.
(F) Cross reference.--For--
(i) provisions under which participants nay elect to
wai ve the requirenents of this paragraph, and
(ii) other definitions and special rules for purposes of
t hi s paragraph,

see section 417.

(12) A trust shall not constitute a qualified trust under this
section unless the plan of which such trust is a part provides that
in the case of any nerger or consolidation with, or transfer of
assets or liabilities to, any other plan after Septenber 2, 1974,
each participant in the plan would (if the plan then term nated)
receive a benefit inmediately after the nerger, consolidation, or
transfer which is equal to or greater than the benefit he would have
been entitled to receive i medi ately before the nerger
consolidation, or transfer (if the plan had then term nated). The
precedi ng sentence does not apply to any mnultienployer plan with
respect to any transaction to the extent that participants either
before or after the transaction are covered under a nultienpl oyer
plan to which title IV of the Enployee Retirenment |Incone Security
Act of 1974 appli es.

(13) Assignnent and alienation.--

(A) In general.--A trust shall not constitute a qualified
trust under this section unless the plan of which such trust is

a part provides that benefits provided under the plan may not be

assigned or alienated. For purposes of the preceding sentence,

there shall not be taken into account any voluntary and
revocabl e assi gnnent of not to exceed 10 percent of any benefit
paynment nmade by any participant who is receiving benefits under
the plan unless the assignment or alienation is nmade for

pur poses of defraying plan administration costs. For purposes of

this paragraph a loan nade to a participant or beneficiary shal

not be treated as an assignment or alienation if such loan is
secured by the participant's accrued nonforfeitable benefit and
is exempt fromthe tax inposed by section 4975 (relating to tax

on prohibited transactions) by reason of section 4975(d)(1).

Thi s paragraph shall take effect on January 1, 1976 and shal

not apply to assignnents which were irrevocable on Septenber 2,

1974.

(B) Special rules for domestic relations orders.--

Subpar agraph (A) shall apply to the creation, assignnment, or

recognition of a right to any benefit payable with respect to a

partici pant pursuant to a donmestic relations order, except that

subpar agraph (A) shall not apply if the order is determined to
be a qualified donestic rel ations order
(C) Special rule for certain judgnments and settlenents. --
Subpar agraph (A) shall not apply to any offset of a
participant's benefits provided under a plan agai nst an anount
that the participant is ordered or required to pay to the plan
if--
(i) the order or requirenent to pay arises--
(1) under a judgment of conviction for a crine
i nvol ving such pl an,
(I'l') under a civil judgnent (including a consent
order or decree) entered by a court in an action brought
in connection with a violation (or alleged violation) of



part 4 of subtitle B of title |I of the Enployee
Retirement Incone Security Act of 1974, or

(I'1l) pursuant to a settlenment agreenent between the
Secretary of Labor and the participant, or a settlenent
agreement between the Pension Benefit Guaranty
Corporation and the participant, in connection with a
violation (or alleged violation) of part 4 of such
subtitle by a fiduciary or any other person,

(ii) the judgnent, order, decree, or settlenent
agreenent expressly provides for the offset of all or part
of the amount ordered or required to be paid to the plan
agai nst the participant's benefits provided under the plan
and

(iii) in a case in which the survivor annuity
requi renents of section 401(a)(11) apply with respect to
distributions fromthe plan to the participant, if the
partici pant has a spouse at the tine at which the offset is
to be nade--

(I') either such spouse has consented in witing to
such of fset and such consent is witnessed by a notary
public or representative of the plan (or it is
established to the satisfaction of a plan representative
that such consent may not be obtained by reason of
circunst ances described in section 417(a)(2)(B)), or an
el ection to waive the right of the spouse to either a
qualified joint and survivor annuity or a qualified
preretirenment survivor annuity is in effect in
accordance with the requirenments of section 417(a),

(I'l) such spouse is ordered or required in such
judgment, order, decree, or settlenent to pay an anmpunt
to the plan in connection with a violation of part 4 of
such subtitle, or

(I'11) in such judgnment, order, decree, or
settl enent, such spouse retains the right to receive the
survivor annuity under a qualified joint and survivor
annuity provided pursuant to section 401(a)(11)(A) (i)
and under a qualified preretirenment survivor annuity
provi ded pursuant to section 401(a)(11)(A)(ii),
determ ned in accordance wi th subparagraph (D).

A plan shall not be treated as failing to neet the requirenents
of this subsection, subsection (k), section 403(b), or section
409(d) solely by reason of an offset described in this
subpar agr aph.
(D) Survivor annuity.--
(i) I'n general.--The survivor annuity described in
subparagraph (C)(iii)(Ill) shall be determ ned as if--
(1) the participant term nated enpl oyment on the
date of the offset,
(I'l') there was no offset,
(I'11) the plan pernmitted commencenent of benefits
only on or after normal retirenent age,
(I'V) the plan provided only the m ni mumrequired
qualified joint and survivor annuity, and
(V) the anpunt of the qualified preretirenment
survivor annuity under the plan is equal to the anopunt
of the survivor annuity payable under the mni mum
required qualified joint and survivor annuity.

(ii) Definition.--For purposes of this subparagraph, the
term “mninmmrequired qualified joint and survivor



annuity'' means the qualified joint and survivor annuity
which is the actuarial equivalent of the participant's
accrued benefit (within the neaning of section 411(a)(7))
and under which the survivor annuity is 50 percent of the
amount of the annuity which is payable during the joint
lives of the participant and the spouse.

(14) A trust shall not constitute a qualified trust under this
section unless the plan of which such trust is a part provides that,
unl ess the participant otherw se elects, the paynent of benefits
under the plan to the participant will begin not later than the 60th
day after the |l atest of the close of the plan year in which--

(A) the date on which the participant attains the earlier of
age 65 or the normal retirenment age specified under the plan

(B) occurs the 10th anniversary of the year in which the
partici pant comrenced participation in the plan, or

(C the participant term nates his service with the

enpl oyer.

In the case of a plan which provides for the paynent of an early
retirement benefit, a trust forming a part of such plan shall not
constitute a qualified trust under this section unless a participant
who satisfied the service requirenments for such early retirenent
benefit, but separated fromthe service (with any nonforfeitable
right to an accrued benefit) before satisfying the age requirenent
for such early retirement benefit, is entitled upon satisfaction of
such age requirenent to receive a benefit not |less than the benefit
to which he would be entitled at the normal retirenent age,
actuarially, reduced under regulations prescribed by the Secretary.
(15) a trust shall not constitute a qualified trust under this
section unl ess under the plan of which such trust is a part--
(A) in the case of a participant or beneficiary who is
recei ving benefits under such plan, or
(B) in the case of a participant who is separated fromthe
service and who has nonforfeitable rights to benefits,

such benefits are not decreased by reason of any increase in the
benefit | evels payable under title Il of the Social Security Act or
any increase in the wage base under such title Il, if such increase
takes place after Septenmber 2, 1974, or (if later) the earlier of
the date of first receipt of such benefits or the date of such
separation, as the case may be.

(16) A trust shall not constitute a qualified trust under this
section if the plan of which such trust is a part provides for
benefits or contributions which exceed the linitations of section
415.

(17) Conpensation limt.--

(A) In general.--A trust shall not constitute a qualified
trust under this section unless, under the plan of which such
trust is a part, the annual conpensation of each enpl oyee taken
into account under the plan for any year does not exceed
$150, 000.

(B) Cost-of-living adjustment.--The Secretary shal |l adjust
annual |y the $150, 000 anobunt in subparagraph (A) for increases
in the cost-of-living at the same tine and in the sanme manner as
adj ust ment s under section 415(d); except that the base period
shall be the cal endar quarter beginning October 1, 1993, and any
increase which is not a multiple of $10,000 shall be rounded to
the next |owest nultiple of $10, 000.

[(18) Repealed. Pub. L. 97-248, title Il, Sec. 237(b), Sept. 3,
1982, 96 Stat. 511.]



(19) A trust shall not constitute a qualified trust under this
section if under the plan of which such trust is a part any part of
a participant's accrued benefit derived from enpl oyer contributions
(whether or not otherwi se nonforfeitable), is forfeitable solely
because of wi thdrawal by such participant of any amount attri butable
to the benefit derived fromcontributions made by such participant.
The precedi ng sentence shall not apply to the accrued benefit of any
partici pant unless, at the time of such withdrawal, such participant
has a nonforfeitable right to at |east 50 percent of such accrued
benefit (as deternmi ned under section 411). The first sentence of
this paragraph shall not apply to the extent that an accrued benefit
is permtted to be forfeited in accordance with section
411(a)(3)(D)(iii) (relating to proportional forfeitures of benefits
accrued before Septenber 2, 1974, in the event of withdrawal of
certain mandatory contributions).

(20) A trust forming part of a pension plan shall not be treated
as failing to constitute a qualified trust under this section nerely
because the pension plan of which such trust is a part nmakes 1 or
nore distributions within 1 taxable year to a distributee on account
of a termnation of the plan of which the trust is a part, or in the
case of a profit-sharing or stock bonus plan, a conplete
di sconti nuance of contributions under such plan. This paragraph
shall not apply to a defined benefit plan unless the enployer
mai nt ai ni ng such plan files a notice with the Pension Benefit
CGuaranty Corporation (at the time and in the manner prescribed by
the Pension Benefit Guaranty Corporation) notifying the Corporation
of such paynment or distribution and the Corporation has approved
such paynent or distribution or, within 90 days after the date on
whi ch such notice was filed, has failed to disapprove such paynent
or distribution. For purposes of this paragraph, rules sinmlar to
the rules of section 402(a)(6)(B) (as in effect before its repeal by
section 521 of the Unenpl oynent Conpensati on Amendnents of 1992)
shal I apply.

[(21) Repealed. Pub. L. 99-514, title XI, Sec. 1171(b)(5), OCct.
22, 1986, 100 Stat. 2513.]

(22) If a defined contribution plan (other than a profit-sharing
pl an) - -

(A) is established by an enpl oyer whose stock is not readily
tradabl e on an established market, and

(B) after acquiring securities of the enployer, nore than 10
percent of the total assets of the plan are securities of the

enpl oyer,

any trust formng part of such plan shall not constitute a qualified
trust under this section unless the plan neets the requirenents of
subsection (e) of section 409. The requirenments of subsection (e) of
section 409 shall not apply to any enpl oyees of an enployer who are
participants in any defined contribution plan established and

mai nt ai ned by such enployer if the stock of such enpl oyer is not
readily tradable on an established market and the trade or business
of such enpl oyer consists of publishing on a regular basis a
newspaper for general circulation. For purposes of the preceding
sentence, subsections (b), (c), (m, and (o) of section 414 shal

not apply except for determ ning whether stock of the enployer is
not readily tradable on an established market.

(23) A stock bonus plan shall not be treated as neeting the
requi renents of this section unless such plan neets the requirenents
of subsections (h) and (o) of section 409, except that in applying
section 409(h) for purposes of this paragraph, the term enployer
securities'' shall include any securities of the enployer held by
t he pl an.

(24) Any group trust which otherwi se neets the requirenents of



this section shall not be treated as not neeting such requirenents
on account of the participation or inclusion in such trust of the
moneys of any plan or governnental unit described in section
818(a) (6).

(25) Requirement that actuarial assunptions be specified.--A
defined benefit plan shall not be treated as providing definitely
determ nabl e benefits unl ess, whenever the anount of any benefit is
to be determ ned on the basis of actuarial assunptions, such
assunptions are specified in the plan in a way which precludes
enpl oyer discretion.

(26) Additional participation requirenments.--

(A In general.--1n the case of a trust which is a part of a

defined benefit plan, such trust shall not constitute a

qualified trust under this subsection unless on each day of the

pl an year such trust benefits at |east the | esser of--
(i) 50 enpl oyees of the enpl oyer, or
(ii) the greater of--
(1) 40 percent of all enployees of the enployer, or
(I'1) 2 enployees (or if there is only 1 enployee,
such enpl oyee).

(B) Treatnent of excludable enpl oyees. --

(i) I'n general.--A plan may exclude from consi deration
under this paragraph enpl oyees described in paragraphs (3)
and (4)(A) of section 410(b).

(ii) Separate application for certain excludable
enpl oyees. --1f enpl oyees described in section 410(b)(4)(B)
are covered under a plan which neets the requirenents of
subpar agraph (A) separately with respect to such enpl oyees,
such enpl oyees may be excluded from consideration in
determ ni ng whet her any plan of the enployer neets such
requi rements if--

(I') the benefits for such enmpl oyees are provided
under the same plan as benefits for other enpl oyees,

(I'l) the benefits provided to such enpl oyees are not
greater than conparabl e benefits provided to other

enpl oyees under the plan, and

(I'11) no highly conpensated enpl oyee (within the
meani ng of section 414(q)) is included in the group of
such enpl oyees for nmore than 1 year

(O Eligibility to participate.--In the case of
contri butions under section 401(k) or 401(m, enployees who are
eligible to contribute (or may el ect to have contributions nade
on their behalf) shall be treated as benefiting under the plan

(D) Special rule for collective bargaining units.--Except to
the extent provided in regulations, a plan covering only
enpl oyees described in section 410(b)(3)(A) may exclude from
consi deration any enpl oyees who are not included in the unit or
units in which the covered enpl oyees are included.

(E) Paragraph not to apply to nultienployer plans.--Except
to the extent provided in regulations, this paragraph shall not
apply to enployees in a nultienployer plan (within the nmeaning
of section 414(f)) who are covered by collective bargaining
agreements.

(F) Special rule for certain dispositions or acquisitions.--
Rules simlar to the rules of section 410(b)(6)(C) shall apply
for purposes of this paragraph.

(G Separate |ines of business.--At the election of the
enpl oyer and with the consent of the Secretary, this paragraph
may be applied separately with respect to each separate |ine of
busi ness of the enployer. For purposes of this paragraph, the



term “separate |ine of business'' has the neaning given such
term by section 414(r) (without regard to paragraph (2)(A) or
(7) thereof).

(H Exception for state and |ocal governmental plans.--This
par agraph shall not apply to a governmental plan (within the
meani ng of section 414(d)) nmmintained by a State or |oca
government or political subdivision thereof (or agency or
instrumentality thereof).

(1) Regul ations.--The Secretary may by regul ati on provide
that any separate benefit structure, any separate trust, or any
ot her separate arrangenent is to be treated as a separate plan
for purposes of applying this paragraph.

(27) Determ nations as to profit-sharing plans.--

(A) Contributions need not be based on profits.--The
determ nati on of whether the plan under which any contributions
are made is a profit-sharing plan shall be made w thout regard
to current or accunul ated profits of the enployer and wi thout
regard to whether the enployer is a tax-exenpt organization

(B) Plan nust designate type.--1n the case of a plan which
is intended to be a nmoney purchase pension plan or a profit-
sharing plan, a trust forming part of such plan shall not
constitute a qualified trust under this subsection unless the
pl an desi gnates such intent at such tinme and in such manner as
the Secretary may prescribe.

(28) Additional requirenents relating to enpl oyee stock
owner ship pl ans. - -

(A) In general.--1n the case of a trust which is part of an
enpl oyee stock ownership plan (within the nmeani ng of section
4975(e) (7)) or a plan which nmeets the requirenments of section
409(a), such trust shall not constitute a qualified trust under
this section unless such plan neets the requirenments of
subpar agraphs (B) and (C)

(B) Diversification of investnents.--

(i) I'n general.--A plan neets the requirenments of this
subparagraph if each qualified participant in the plan may
elect within 90 days after the close of each plan year in
the qualified election period to direct the plan as to the
i nvestment of at |east 25 percent of the participant's
account in the plan (to the extent such portion exceeds the
amount to which a prior election under this subparagraph
applies). In the case of the election year in which the
partici pant can nmake his | ast election, the preceding
sentence shall be applied by substituting ~ 50 percent'' for
" 25 percent'’

(ii) Method of neeting requirenents.--A plan shall be
treated as neeting the requirenments of clause (i) if--

(1) the portion of the participant's account covered
by the election under clause (i) is distributed within

90 days after the period during which the election may

be made, or

(I'l) the plan offers at least 3 investnent options

(not inconsistent with regul ati ons prescribed by the

Secretary) to each participant making an el ecti on under

clause (i) and within 90 days after the period during

which the el ection nmay be made, the plan invests the
portion of the participant's account covered by the

el ection in accordance with such el ection

(iii) Qualified participant.--For purposes of this
subpar agraph, the term  “qualified participant'' nmeans any



enpl oyee who has conpleted at |east 10 years of
partici pation under the plan and has attai ned age 55.

(iv) Qualified election period.--For purposes of this
subpar agraph, the term “qualified election period ' neans
the 6-plan-year period beginning with the later of--

(1) the 1st plan year in which the individual first
becane a qualified participant, or

(I'l) the 1st plan year beginning after Decenber 31,
1986.

For purposes of the preceding sentence, an enployer may el ect
to treat an individual first becom ng a qualified
participant in the 1st plan year beginning in 1987 as having
become a participant in the 1st plan year beginning in 1988.

(C) Use of independent appraiser.--A plan neets the
requi renents of this subparagraph if all valuations of enployer
securities which are not readily tradable on an established
securities market with respect to activities carried on by the
pl an are by an independent appraiser. For purposes of the
precedi ng sentence, the term " independent appraiser'' neans any
apprai ser nmeeting requirements simlar to the requirenents of
the regul ati ons prescribed under section 170(a)(1).

(29) Security required upon adoption of plan amendnment resulting
in significant underfunding.--
(A In general.--1f--

(i) a defined benefit plan (other than a multienpl oyer
plan) to which the requirenents of section 412 apply adopts
an anendment an effect of which is to increase current
liability under the plan for a plan year, and

(ii) the funded current liability percentage of the plan
for the plan year in which the anendnment takes effect is
| ess than 60 percent, including the anobunt of the unfunded
current liability under the plan attributable to the plan
amendment ,

the trust of which such plan is a part shall not constitute a
qualified trust under this subsection unless such anendnent does
not take effect until the contributing sponsor (or any nenber of
the controlled group of the contributing sponsor) provides
security to the plan.
(B) Formof security.--The security required under
subpar agraph (A) shall consist of--
(i) a bond issued by a corporate surety conpany that is
an acceptabl e surety for purposes of section 412 of the
Enmpl oyee Retirenent |Inconme Security Act of 1974,
(ii) cash, or United States obligations which mature in
3 years or less, held in escrow by a bank or simlar
financial institution, or
(iii) such other formof security as is satisfactory to
the Secretary and the parties involved.
(C Amount of security.--The security shall be in an anpount
equal to the excess of--
(i) the | esser of--

(I') the anpunt of additional plan assets which woul d
be necessary to increase the funded current liability
percentage under the plan to 60 percent, including the
amount of the unfunded current liability under the plan
attributable to the plan amendnent, or

(I'l')y the anbunt of the increase in current liability
under the plan attributable to the plan amendment and



any ot her plan anmendnents adopted after Decenber 22
1987, and before such plan anmendnent, over

(ii) $10,000, 000.

(D) Rel ease of security.--The security shall be rel eased
(and any anounts thereunder shall be refunded together with any
i nterest accrued thereon) at the end of the first plan year
whi ch ends after the provision of the security and for which the
funded current liability percentage under the plan is not |ess
than 60 percent. The Secretary may prescribe regul ations for
partial releases of the security by reason of increases in the
funded current liability percentage.

(E) Definitions.--For purposes of this paragraph, the terns
““current liability'', ““funded current liability percentage'’
and "~ “unfunded current liability'' shall have the nmeanings given
such terns by section 412(1), except that in conputing unfunded
current liability there shall not be taken into account any
unanorti zed portion of the unfunded old liability anpunt as of
the cl ose of the plan year

(30) Limtations on elective deferrals.--In the case of a trust
which is part of a plan under which elective deferrals (within the
meani ng of section 402(g)(3)) my be made with respect to any
i ndi vidual during a cal endar year, such trust shall not constitute a
qualified trust under this subsection unless the plan provides that
the amount of such deferrals under such plan and all other plans,
contracts, or arrangenents of an enpl oyer nmintaining such plan may
not exceed the amount of the limtation in effect under section
402(g) (1) for taxable years beginning in such cal endar year

(31) Optional direct transfer of eligible rollover
di stributions.--

(A) In general.--A trust shall not constitute a qualified
trust under this section unless the plan of which such trust is
a part provides that if the distributee of any eligible rollover
di stribution--

(i) elects to have such distribution paid directly to an
eligible retirement plan, and

(ii) specifies the eligible retirement plan to which
such distribution is to be paid (in such formand at such
time as the plan adm nistrator may prescribe),

such distribution shall be nade in the formof a direct trustee-
to-trustee transfer to the eligible retirement plan so
speci fied.

(B) Limtation.--Subparagraph (A) shall apply only to the
extent that the eligible rollover distribution would be
includible in gross income if not transferred as provided in
subpar agraph (A) (determ ned without regard to sections 402(c)
and 403(a)(4)).

(C) Eligible rollover distribution.--For purposes of this
par agraph, the term  “eligible rollover distribution'' has the
meani ng given such term by section 402(f)(2)(A).

(D) Eligible retirenment plan.--For purposes of this
paragraph, the term  “eligible retirement plan'' has the neaning
gi ven such term by section 402(c)(8)(B), except that a qualified
trust shall be considered an eligible retirement plan only if it
is a defined contribution plan, the terns of which permt the
acceptance of rollover distributions.

(32) Treatnent of failure to make certain paynments if plan has



liquidity shortfall.--

(A In general.--Atrust form ng part of a pension plan to
whi ch section 412(m (5) applies shall not be treated as failing
to constitute a qualified trust under this section nerely
because such plan ceases to make any paynent described in
subpar agraph (B) during any period that such plan has a
liquidity shortfall (as defined in section 412(m(5)).

(B) Paynents described.--A paynent is described in this
subpar agraph if such payment is--

(i) any paynent, in excess of the nonthly amunt paid
under a single life annuity (plus any social security
suppl emrents described in the |last sentence of section
411(a)(9)), to a participant or beneficiary whose annuity
starting date (as defined in section 417(f)(2)) occurs
during the period referred to in subparagraph (A),

(ii) any paynment for the purchase of an irrevocable
commitnment froman insurer to pay benefits, and

(iii) any other paynent specified by the Secretary by
regul ati ons.

(C Period of shortfall.--For purposes of this paragraph, a
plan has a liquidity shortfall during the period that there is
an under paynment of an installment under section 412(m by reason
of paragraph (5)(A) thereof.

(33) Prohibition on benefit increases while sponsor is in
bankruptcy. - -

(A) In general.--A trust which is part of a plan to which
thi s paragraph applies shall not constitute a qualified trust
under this section if an anmendnent to such plan is adopted while
the enployer is a debtor in a case under title 11, United States
Code, or similar Federal or State law, if such amendnment
increases liabilities of the plan by reason of--

(i) any increase in benefits,

(ii) any change in the accrual of benefits, or

(iii) any change in the rate at which benefits becone
nonforfeitabl e under the plan

with respect to enployees of the debtor, and such amendnent is
effective prior to the effective date of such enployer's plan of
reorgani zati on.

(B) Exceptions.--This paragraph shall not apply to any plan
amendnment if--

(i) the plan, were such amendnment to take effect, would
have a funded current liability percentage (as defined in
section 412(1)(8)) of 100 percent or nore,

(ii) the Secretary determ nes that such amendnent is
reasonabl e and provides for only de mininms increases in the
liabilities of the plan with respect to enpl oyees of the
debt or,

(iii) such amendment only repeals an anmendnent descri bed
in subsection 412(c)(8), or

(iv) such anmendnent is required as a condition of
qualification under this part.

(C Plans to which this paragraph applies.--This paragraph
shall apply only to plans (other than multienployer plans)
covered under section 4021 of the Enployee Retirenent |ncomne
Security Act of 1974.

(D) Enpl oyer.--For purposes of this paragraph, the term
““enployer'' nmeans the enployer referred to in section
412(c)(11) (without regard to subparagraph (B) thereof).



(34) Benefits of nmissing participants on plan term nation.--1In
the case of a plan covered by title IV of the Enpl oyee Retirenent
Income Security Act of 1974, a trust forming part of such plan shal
not be treated as failing to constitute a qualified trust under this
section nerely because the pension plan of which such trust is a
part, upon its term nation, transfers benefits of m ssing
participants to the Pension Benefit Guaranty Corporation in
accordance with section 4050 of such Act.

Par agraphs (11), (12), (13), (14), (15), (19), and (20) shall apply only
in the case of a plan to which section 411 (relating to mnimm vesting
standards) applies without regard to subsection (e)(2) of such section

(b) Certain retroactive changes in plan

A stock bonus, pension, profit-sharing, or annuity plan shall be
consi dered as satisfying the requirenents of subsection (a) for the
period beginning with the date on which it was put into effect, or for
the period beginning with the earlier of the date on which there was
adopted or put into effect any anmendment which caused the plan to fai
to satisfy such requirenments, and ending with the tinme prescribed by | aw
for filing the return of the enployer for his taxable year in which such
pl an or anmendnent was adopted (including extensions thereof) or such
later time as the Secretary may designate, if all provisions of the plan
which are necessary to satisfy such requirenments are in effect by the
end of such period and have been made effective for all purposes for the
whol e of such peri od.

(c) Definitions and rules relating to self-enployed individuals and
owner - enpl oyees

For purposes of this section--
(1) Self-enployed individual treated as enpl oyee
(A In genera

The term " " enployee'' includes, for any taxable year, an
i ndi vidual who is a self-enployed individual for such taxable
year.

(B) Self-enployed individua

The term " “sel f-enployed individual'' nmeans, with respect to
any taxabl e year, an individual who has earned incone (as
defined in paragraph (2)) for such taxable year. To the extent
provided in regul ations prescribed by the Secretary, such term
al so includes, for any taxable year--

(i) an individual who would be a self-enployed

i ndi vidual within the nmeaning of the precedi ng sentence but

for the fact that the trade or business carried on by such

i ndi vidual did not have net profits for the taxable year

and

(ii) an individual who has been a self-enpl oyed

i ndi vidual within the meaning of the precedi ng sentence for

any prior taxable year.

(2) Earned incone

(A) In genera



The term " “earned incone'' neans the net earnings fromself-
enpl oynment (as defined in section 1402(a)), but such net
earni ngs shall be detern ned--

(i) only with respect to a trade or business in which
personal services of the taxpayer are a material income-
produci ng factor,

(ii) without regard to paragraphs (4) and (5) of section
1402(c),

(iii) in the case of any individual who is treated as an
enpl oyee under sections \2\ 3121(d)(3)(A), (O, or (D),
wi t hout regard to paragraph (2) of section 1402(c),

\2\ So in original. Probably should be " section"'

(iv) without regard to itens which are not included in
gross inconme for purposes of this chapter, and the
deductions properly allocable to or chargeabl e agai nst such
itemns,

(v) with regard to the deductions allowed by section 404
to the taxpayer, and

(vi) with regard to the deduction allowed to the
t axpayer by section 164(f).

For purposes of this subparagraph, section 1402, as in effect
for a taxable year ending on Decenber 31, 1962, shall be treated
as having been in effect for all taxable years ending before
such date.

[ (B) Repeal ed]
(O Inconme fromdisposition of certain property

For purposes of this section, the term " earned income"'
i ncl udes gains (other than any gain which is treated under any
provision of this chapter as gain fromthe sale or exchange of a
capital asset) and net earnings derived fromthe sale or other
di sposition of, the transfer of any interest in, or the
licensing of the use of property (other than good will) by an
i ndi vi dual whose personal efforts created such property.

(3) Owner-enpl oyee

The term "~ owner-enpl oyee'' means an enpl oyee who- -

(A) owns the entire interest in an unincorporated trade or
busi ness, or

(B) in the case of a partnership, is a partner who owns nore
than 10 percent of either the capital interest or the profits
interest in such partnership

To the extent provided in regul ations prescribed by the Secretary,
such term al so nmeans an i ndi vidual who has been an owner-enpl oyee
within the meaning of the precedi ng sentence.

(4) Enpl oyer

An i ndi vidual who owns the entire interest in an unincorporated
trade or business shall be treated as his own enployer. A
partnership shall be treated as the enployer of each partner who is
an enpl oyee within the nmeani ng of paragraph (1).

(5) Contributions on behalf of owner-enpl oyees



The term "~ “contribution on behalf of an owner-enpl oyee'
i ncl udes, except as the context otherwi se requires, a contribution
under a pl an--
(A) by the enployer for an owner-enpl oyee, and
(B) by an owner-enpl oyee as an enpl oyee.

(6) Special rule for certain fishernmen

For purposes of this subsection, the term “self-enpl oyed
i ndi vidual'' includes an individual described in section 3121(b)(20)
(relating to certain fishernen).

(d) Contribution linmt on owner-enpl oyees

A trust forming part of a pension or profit-sharing plan which

provi des contributions or benefits for enployees sonme or all of whom are
owner - enpl oyees shall constitute a qualified trust under this section
only if, in addition to neeting the requirenents of subsection (a), the
pl an provides that contributions on behalf of any owner-enpl oyee nay be
made only with respect to the earned i ncome of such owner-enpl oyee which
is derived fromthe trade or business with respect to which such plan is
est abl i shed.

[(e) Repealed. Pub. L. 98-369, div. A title VII, Sec. 713(d)(3), July
18, 1984, 98 Stat. 958]

(f) Certain custodial accounts and contracts

For purposes of this title, a custodial account, an annuity
contract, or a contract (other than a life, health or accident,
property, casualty, or liability insurance contract) issued by an
i nsurance conpany qualified to do business in a State shall be treated
as a qualified trust under this section if--

(1) the custodial account or contract would, except for the fact
that it is not a trust, constitute a qualified trust under this
section, and

(2) in the case of a custodial account the assets thereof are
hel d by a bank (as defined in section 408(n)) or another person who
denonstrates, to the satisfaction of the Secretary, that the manner
in which he will hold the assets will be consistent with the
requi rements of this section

For purposes of this title, in the case of a custodial account or
contract treated as a qualified trust under this section by reason of
this subsection, the person holding the assets of such account or
hol di ng such contract shall be treated as the trustee thereof.

(g) Annuity defined

For purposes of this section and sections 402, 403, and 404, the
term Tannuity'' includes a face-anmount certificate, as defined in
section 2(a)(15) of the Investnent Conpany Act of 1940 (15 U.S.C, sec.
80a-2); but does not include any contract or certificate issued after
Decenber 31, 1962, which is transferable, if any person other than the
trustee of a trust described in section 401(a) which is exenpt fromtax
under section 501(a) is the owner of such contract or certificate.

(h) Medical, etc., benefits for retired enpl oyees and their spouses and
dependent s

Under regul ations prescribed by the Secretary, and subject to the
provi si ons of section 420, a pension or annuity plan may provide for the



paynment of benefits for sickness, accident, hospitalization, and nedica
expenses of retired enployees, their spouses and their dependents, but
only if--

(1) such benefits are subordinate to the retirenent benefits
provi ded by the plan

(2) a separate account is established and maintained for such
benefits,

(3) the enployer's contributions to such separate account are
reasonabl e and ascertai nabl e,

(4) it is inpossible, at any tinme prior to the satisfaction of
all liabilities under the plan to provide such benefits, for any
part of the corpus or inconme of such separate account to be (within
the taxable year or thereafter) used for, or diverted to, any
purpose other than the providing of such benefits,

(5) notwi thstanding the provisions of subsection (a)(2), upon
the satisfaction of all liabilities under the plan to provide such
benefits, any anount remaining in such separate account nust, under
the ternms of the plan, be returned to the enpl oyer, and

(6) in the case of an enployee who is a key enpl oyee, a separate
account is established and maintai ned for such benefits payable to
such enpl oyee (and his spouse and dependents) and such benefits (to
the extent attributable to plan years beginning after March 31
1984, for which the enployee is a key enployee) are only payable to
such enpl oyee (and his spouse and dependents) from such separate
account .

For purposes of paragraph (6), the term "~ key enployee'' neans any

enpl oyee, who at any tine during the plan year or any preceding plan
year during which contributions were made on behal f of such enpl oyee, is
or was a key enployee as defined in section 416(i). In no event shal

the requirements of paragraph (1) be treated as net if the aggregate
actual contributions for nedical benefits, when added to actua
contributions for life insurance protection under the plan, exceed 25
percent of the total actual contributions to the plan (other than
contributions to fund past service credits) after the date on which the
account is established.

(i) Certain union-negotiated pension plans

In the case of a trust formng part of a pension plan which has been
determined by the Secretary to constitute a qualified trust under
subsection (a) and to be exempt fromtaxation under section 501(a) for a
peri od begi nning after contributions were first made to or for such
trust, if it is shown to the satisfaction of the Secretary that--

(1) such trust was created pursuant to a collective bargaining
agreenent between enpl oyee representatives and one or nore
enpl oyers,

(2) any disbursenments of contributions, nade to or for such
trust before the time as of which the Secretary or his del egate
determined that the trust constituted a qualified trust,
substantially conplied with the terns of the trust, and the plan of
which the trust is a part, as subsequently qualified, and

(3) before the tine as of which the Secretary determ ned that
the trust constitutes a qualified trust, the contributions to or for
such trust were not used in a nmanner which woul d jeopardize the
interests of its beneficiaries,

then such trust shall be considered as having constituted a qualified
trust under subsection (a) and as having been exenmpt from taxation under
section 501(a) for the period beginning on the date on which
contributions were first made to or for such trust and ending on the
date such trust first constituted (without regard to this subsection) a



qualified trust under subsection (a).

[(j) Repealed. Pub. L. 97-248, title Il, Sec. 238(b), Sept. 3, 1982, 96
Stat. 512]

(k) Cash or deferred arrangenents
(1) General rule

A profit-sharing or stock bonus plan, a pre-ERI SA noney purchase
pl an, or a rural cooperative plan shall not be considered as not
satisfying the requirenents of subsection (a) nmerely because the
pl an includes a qualified cash or deferred arrangement.

(2) Qualified cash or deferred arrangenent

A qualified cash or deferred arrangenent is any arrangenent
which is part of a profit-sharing or stock bonus plan, a pre-ERISA
noney purchase plan, or a rural cooperative plan which neets the
requi renents of subsection (a)--

(A) under which a covered enpl oyee may el ect to have the
enpl oyer nmake paynments as contributions to a trust under the
pl an on behal f of the enployee, or to the enployee directly in
cash;

(B) under which amounts held by the trust which are
attributable to enpl oyer contributions nmade pursuant to the
enpl oyee's el ection--

(i) may not be distributable to participants or other
beneficiaries earlier than--

(I') separation fromservice, death, or disability,

(I'l) an event described in paragraph (10),

(I'f1) in the case of a profit-sharing or stock bonus
plan, the attai nment of age 59\1/2\, or

(I'V) in the case of contributions to a profit-
sharing or stock bonus plan to which section 402(e)(3)
applies, upon hardship of the enployee, and

(ii) will not be distributable nmerely by reason of the
conpletion of a stated period of participation or the |apse
of a fixed number of years;

(C) which provides that an enployee's right to his accrued
benefit derived from enpl oyer contributions made to the trust
pursuant to his election is nonforfeitable, and

(D) which does not require, as a condition of participation
in the arrangenent, that an enpl oyee conplete a period of
service with the enployer (or enployers) maintaining the plan
extendi ng beyond the period permtted under section 410(a)(1)
(determined without regard to subparagraph (B)(i) thereof).

(3) Application of participation and discrimnation
st andar ds

(A) A cash or deferred arrangenent shall not be treated as a
qualified cash or deferred arrangenent unl ess--

(i) those enployees eligible to benefit under the
arrangenent satisfy the provisions of section 410(b)(1), and

(ii) the actual deferral percentage for eligible highly
conpensat ed enpl oyees (as defined in paragraph (5)) for the
pl an year bears a relationship to the actual deferra
percentage for all other eligible enployees for the
precedi ng plan year which neets either of the follow ng



tests:

(I') The actual deferral percentage for the group of
eligible highly conpensated enployees is not nore than
the actual deferral percentage of all other eligible
enpl oyees nultiplied by 1.25.

(I'l') The excess of the actual deferral percentage
for the group of eligible highly conpensated enpl oyees
over that of all other eligible enployees is not nore
than 2 percentage points, and the actual deferra
percentage for the group of eligible highly conpensated
enpl oyees is not nore than the actual deferra
percentage of all other eligible enployees multiplied by
2.

If 2 or nore plans which include cash or deferred arrangenents
are considered as 1 plan for purposes of section 401(a)(4)
or 410(b), the cash or deferred arrangenments included in
such plans shall be treated as 1 arrangenent for purposes of
thi s subparagraph.

If any highly conpensated enpl oyee is a participant under 2 or
nmore cash or deferred arrangenments of the enployer, for purposes
of determ ning the deferral percentage with respect to such
enpl oyee, all such cash or deferred arrangenents shall be
treated as 1 cash or deferred arrangenment. An arrangenent may
apply clause (ii) by using the plan year rather than the
precedi ng plan year if the enployer so elects, except that if
such an election is nmade, it may not be changed except as
provi ded by the Secretary.

(B) For purposes of subparagraph (A), the actual deferra
percentage for a specified group of enployees for a plan year
shal |l be the average of the ratios (cal cul ated separately for
each enpl oyee in such group) of--

(i) the ampunt of enployer contributions actually paid
over to the trust on behalf of each such enpl oyee for such
pl an year, to

(ii) the enpl oyee's conmpensation for such plan year

(C A cash or deferred arrangenent shall be treated as
nmeeting the requirenents of subsection (a)(4) with respect to
contributions if the requirenments of subparagraph (A)(ii) are
met .

(D) For purposes of subparagraph (B), the enpl oyer
contributions on behalf of any enpl oyee--

(i) shall include any enpl oyer contributions nade
pursuant to the enployee's el ection under paragraph (2), and
(ii) under such rules as the Secretary may prescri be,

may, at the election of the enpl oyer, include--

(I') matching contributions (as defined in
401(m (4) (A)) which neet the requirements of paragraph
(2)(B) and (C), and

(I'l') qualified nonelective contributions (within the
meani ng of section 401(m(4)(QC)).

(E) For purposes of this paragraph, in the case of the first
pl an year of any plan (other than a successor plan), the anmount
taken into account as the actual deferral percentage of
nonhi ghly conpensated enpl oyees for the preceding plan year
shal | be--

(i) 3 percent, or
(ii) if the enployer makes an el ection under this
subcl ause, the actual deferral percentage of nonhighly



conpensat ed enpl oyees determ ned for such first plan year

(F) Special rule for early participation.--If an enpl oyer
elects to apply section 410(b)(4)(B) in determnm ning whether a
cash or deferred arrangenent neets the requirenents of
subpar agraph (A) (i), the employer may, in determ ning whether
the arrangenent neets the requirenents of subparagraph (A) (ii),
exclude from consideration all eligible enployees (other than
hi ghly conpensat ed enpl oyees) who have not met the m ni num age
and service requirements of section 410(a)(1)(A).

(G A governnental plan (within the neaning of section
414(d)) maintained by a State or |ocal governnent or politica
subdi vi si on thereof (or agency or instrumentality thereof) shal
be treated as neeting the requirenments of this paragraph

(4) Ocher requirenments

(A) Benefits (other than matching contributions) nust not be
contingent on election to defer

A cash or deferred arrangement of any enployer shall not be
treated as a qualified cash or deferred arrangenment if any other
benefit is conditioned (directly or indirectly) on the enpl oyee
el ecting to have the enpl oyer nake or not meke contributions
under the arrangenent in |lieu of receiving cash. The preceding
sentence shall not apply to any matching contribution (as
defined in section 401(m) nmade by reason of such an el ection

(B) Eligibility of State and | ocal governnments and tax-exenpt
or gani zati ons

(i) Tax-exempts eligible

Except as provided in clause (ii), any organi zation
exenpt fromtax under this subtitle may include a qualified
cash or deferred arrangenent as part of a plan nmintained by
it.

(ii) Governnents ineligible

A cash or deferred arrangement shall not be treated as a
qualified cash or deferred arrangenent if it is part of a
pl an mai ntai ned by a State or |ocal government or politica
subdi vi si on thereof, or any agency or instrunmentality
thereof. This clause shall not apply to a rural cooperative
plan or to a plan of an enpl oyer described in clause (iii).
(iii) Treatnent of Indian tribal governnents

An enpl oyer which is an Indian tribal government (as
defined in section 7701(a)(40)), a subdivision of an Indian
tribal government (determ ned in accordance with section
7871(d)), an agency or instrumentality of an Indian triba
gover nment or subdivision thereof, or a corporation
chartered under Federal, State, or tribal |law which is owned
in whole or in part by any of the foregoing may include a
qualified cash or deferred arrangenent as part of a plan
mai nt ai ned by the enpl oyer.

(C Coordination with other plans
Except as provided in section 401(m, any enpl oyer

contribution made pursuant to an enpl oyee's el ection under a
qualified cash or deferred arrangement shall not be taken into



account for purposes of determ ning whether any other plan neets
the requirenments of section 401(a) or 410(b). This subparagraph
shall not apply for purposes of determ ning whether a plan neets
t he average benefit requirenent of section 410(b)(2)(A)(ii).

(5) Hi ghly conpensated enpl oyee

For purposes of this subsection, the term  ~highly conpensated
enpl oyee'' has the meaning given such term by section 414(q).

(6) Pre-ERI SA noney purchase pl an

For purposes of this subsection, the term " pre-ERl SA nponey
purchase plan'' means a pension plan--

(A) which is a defined contribution plan (as defined in
section 414(i)),

(B) which was in existence on June 27, 1974, and which, on
such date, included a salary reduction arrangenent, and

(C© under which neither the enployee contributions nor the
enpl oyer contributions may exceed the | evels provided for by the
contribution formula in effect under the plan on such date.

(7) Rural cooperative plan
For purposes of this subsection--
(A) In genera

The term " “rural cooperative plan'' means any pension plan--
(i) which is a defined contribution plan (as defined in
section 414(i)), and
(ii) which is established and maintained by a rura
cooperative

(B) Rural cooperative defined

For purposes of subparagraph (A), the term  “rura
cooperative'' means--

(i) any organization which--

(1) is engaged primarily in providing electric
service on a nmutual or cooperative basis, or

(I'l') is engaged primarily in providing electric
service to the public in its area of service and which
is exempt fromtax under this subtitle or which is a
State or | ocal governnment (or an agency or
instrumentality thereof), other than a rmunicipality (or
an agency or instrunmentality thereof),

(ii) any organization described in paragraph (4) or (6)
of section 501(c) and at |east 80 percent of the nenbers of
whi ch are organi zati ons described in clause (i),

(iii) a cooperative tel ephone conpany described in
section 501(c)(12),

(iv) any organi zation which--

(I') is a mutual irrigation or ditch conpany
described in section 501(c)(12) (without regard to the

85 percent requirenent thereof), or

(I'l') is a district organi zed under the |aws of a

State as a nunicipal corporation for the purpose of

irrigation, water conservation, or drainage, and

(v) an organization which is a national association of



organi zati ons described in clause (i), (ii),,\3\ (iii), or

(iv).

(C) Special rule for certain distributions

A rural cooperative plan which includes a qualified cash or
deferred arrangenent shall not be treated as violating the
requi renents of section 401(a) or of paragraph (2) nerely by
reason of a hardship distribution or a distribution to a
partici pant after attainment of age 59\1/2\. For purposes of
this section, the term  “hardship distribution'' means a
di stribution described in paragraph (2)(B)(i)(1V) (w thout
regard to the limtation of its application to profit-sharing or
st ock bonus pl ans).

(8) Arrangenent not disqualified if excess contributions
di stri buted

(A) In genera

A cash or deferred arrangenent shall not be treated as
failing to neet the requirenments of clause (ii) of paragraph
(3)(A) for any plan year if, before the close of the follow ng
pl an year- -

(i) the anmpbunt of the excess contributions for such plan
year (and any inconme allocable to such contributions) is

di stributed, or

(ii) to the extent provided in regulations, the enployee
elects to treat the amount of the excess contributions as an
anmount distributed to the enpl oyee and then contributed by
the enpl oyee to the plan

Any distribution of excess contributions (and incone) nmay be
made without regard to any other provision of |aw

(B) Excess contributions

For purposes of subparagraph (A), the term " excess
contributions'' neans, with respect to any plan year, the excess
of - -

(i) the aggregate anount of enpl oyer contributions
actually paid over to the trust on behalf of highly
conpensat ed enpl oyees for such plan year, over

(ii) the maxi mum amount of such contributions permtted
under the limtations of clause (ii) of paragraph (3)(A)
(determ ned by reducing contributions nade on behal f of
hi ghl y conpensated enpl oyees in order of the actual deferra
percent ages beginning with the highest of such percentages).

(C Method of distributing excess contributions

Any distribution of the excess contributions for any plan
year shall be made to highly conpensated enpl oyees on the basis
of the amount of contributions by, or on behalf of, each of such
enpl oyees.
(D) Additional tax under section 72(t) not to apply

No tax shall be inposed under section 72(t) on any anount



required to be distributed under this paragraph

(E) Treatnent of matching contributions forfeited by reason of
excess deferral or contribution

For purposes of paragraph (2)(C), a matching contribution
(within the meani ng of subsection (m) shall not be treated as
forfeitable nerely because such contribution is forfeitable if
the contribution to which the matching contribution relates is
treated as an excess contribution under subparagraph (B), an
excess deferral under section 402(g)(2)(A), or an excess
aggregate contribution under section 401(m(6)(B).

(F) Cross reference

For excise tax on certain excess contributions, see section
4979.

(9) Conmpensation

For purposes of this subsection, the term "~conpensation'' has
t he neani ng given such term by section 414(s).

(10) Distributions upon termination of plan or disposition
of assets or subsidiary

(A) In genera

The foll owi ng events are described in this paragraph:
(i) Term nation

The term nation of the plan w thout establishnment or
mai nt enance of anot her defined contribution plan (other than
an enpl oyee stock ownership plan as defined in section
4975(e) (7)).
(ii) Disposition of assets

The disposition by a corporation of substantially all of
the assets (within the meaning of section 409(d)(2)) used by
such corporation in a trade or business of such corporation,
but only with respect to an enpl oyee who conti nues
enpl oyment with the corporation acquiring such assets.

(iii) Disposition of subsidiary

The disposition by a corporation of such corporation's
interest in a subsidiary (within the nmeani ng of section
409(d)(3)), but only with respect to an enpl oyee who
conti nues enpl oynent with such subsidiary.

(B) Distributions nust be [unp sum distributions
(i) I'n genera

An event shall not be treated as described in
subparagraph (A) with respect to any enpl oyee unless the
enpl oyee receives a lunp sumdistribution by reason of the
event.

(ii) Lunp-sumdistribution

For purposes of this subparagraph, the term | unp-sum
distribution'' has the nmeaning given such term by section
402(e)(4) (D) (without regard to subclauses (1), (I11), (1I1),



and (1V) of clause (i) thereof). Such termincludes a
distribution of an annuity contract from-

(I') atrust which forns a part of a plan described
in section 401(a) and which is exenpt fromtax under
section 501(a), or

(I'l') an annuity plan described in section 403(a).

(© Transferor corporation nust maintain plan

An event shall not be treated as described in clause (ii) or
(iii) of subparagraph (A) unless the transferor corporation
continues to maintain the plan after the disposition.

(11) Adoption of sinple plan to nmeet nondi scrimnation tests
(A) In genera

A cash or deferred arrangenent maintained by an eligible
enpl oyer shall be treated as neeting the requirenents of
paragraph (3)(A)(ii) if such arrangenent neets--

(i) the contribution requirenents of subparagraph (B),

(ii) the exclusive plan requirements of subparagraph
(©, and

(iii) the vesting requirements of section 408(p)(3).

(B) Contribution requirenents
(i) I'n genera

The requirenments of this subparagraph are nmet if, under
t he arrangenent - -

(I') an enpl oyee may el ect to have the enpl oyer make
el ective contributions for the year on behal f of the
enpl oyee to a trust under the plan in an amount which is
expressed as a percentage of conpensation of the
enpl oyee but which in no event exceeds $6, 000,

(I'l) the enployer is required to make a nmatching
contribution to the trust for the year in an anmount
equal to so much of the amount the enpl oyee el ects under
subcl ause (1) as does not exceed 3 percent of
conpensation for the year, and

(I'1'1) no other contributions may be made other than
contributions described in subclause (I) or (I1).

(ii) Enpl oyer nmamy el ect 2-percent nonel ective
contribution

An enpl oyer shall be treated as nmeeting the requirenents
of clause (i)(Il) for any year if, in lieu of the
contributions described in such clause, the enployer elects
(pursuant to the terms of the arrangement) to make
nonel ective contributions of 2 percent of conpensation for
each enpl oyee who is eligible to participate in the
arrangenent and who has at | east $5,000 of conpensation from
the enmpl oyer for the year. If an enployer makes an el ection
under this subparagraph for any year, the enployer shal
noti fy enpl oyees of such election within a reasonabl e period
of tinme before the 60th day before the begi nning of such
year.

(iii) Administrative requirenents

(I') I'n genera



Rul es simlar to the rules of subparagraphs (B) and
(C of section 408(p)(5) shall apply for purposes of
thi s subparagraph.
(I'l') Notice of election period

The requirements of this subparagraph shall not be
treated as net with respect to any year unless the
enpl oyer notifies each enployee eligible to participate,
within a reasonable period of time before the 60th day
before the begi nning of such year (and, for the first
year the enployee is so eligible, the 60th day before
the first day such enployee is so eligible), of the
rules simlar to the rules of section 408(p)(5)(C which
apply by reason of subclause (1).

(C) Exclusive plan requirenment

The requirenents of this subparagraph are nmet for any year
to which this paragraph applies if no contributions were nade,
or benefits were accrued, for services during such year under
any qualified plan of the enployer on behalf of any enployee
eligible to participate in the cash or deferred arrangenent,
ot her than contributions described in subparagraph (B).

(D) Definitions and special rule
(i) Definitions

For purposes of this paragraph, any termused in this
par agraph which is also used in section 408(p) shall have
t he neani ng given such term by such section
(ii) Coordination with top-heavy rules

A plan neeting the requirenments of this paragraph for
any year shall not be treated as a top-heavy plan under
section 416 for such year if such plan allows only
contributions required under this paragraph.

(E) Cost-of-living adjustnent

The Secretary shall adjust the $6,000 anmount under
subpar agraph (B)(i)(l) at the same tine and in the same manner
as under section 408(p)(2)(E)

(12) Alternative nethods of neeting nondiscrimnation
requi renents

(A) In genera

A cash or deferred arrangenent shall be treated as neeting
t he requirenents of paragraph (3)(A)(ii) if such arrangenent--
(i) nmeets the contribution requirenments of subparagraph
(B) or (C, and
(ii) neets the notice requirenments of subparagraph (D).

(B) Matching contributions
(i) I'n genera
The requirements of this subparagraph are nmet if, under

the arrangenent, the enployer makes matching contributions
on behal f of each enpl oyee who is not a highly conpensated



enpl oyee in an anount equal to--

(I') 100 percent of the elective contributions of the
enpl oyee to the extent such elective contributions do
not exceed 3 percent of the enployee's conpensation, and

(I'l') 50 percent of the elective contributions of the
enpl oyee to the extent that such elective contributions
exceed 3 percent but do not exceed 5 percent of the
enpl oyee' s conpensati on

(ii) Rate for highly conpensated enpl oyees

The requirenments of this subparagraph are not met if,
under the arrangenent, the rate of matching contribution
with respect to any elective contribution of a highly
conpensat ed enpl oyee at any rate of elective contribution is
greater than that with respect to an enpl oyee who is not a
hi ghl y conpensat ed enpl oyee.

(iii) Alternative plan designs

If the rate of any matching contribution with respect to
any rate of elective contribution is not equal to the
percentage required under clause (i), an arrangenent shal
not be treated as failing to nmeet the requirenments of clause
(i) if--

(I') the rate of an enployer's matching contribution
does not increase as an enployee's rate of el ective
contributions increase, and

(I'l) the aggregate amount of matching contributions
at such rate of elective contribution is at |east equa
to the aggregate anopunt of matching contributions which
woul d be made if matching contributions were made on the
basi s of the percentages described in clause (i).

(C) Nonel ective contributions

The requirenents of this subparagraph are nmet if, under the
arrangenent, the enployer is required, w thout regard to whether
the enpl oyee nmakes an el ective contribution or enployee
contribution, to nake a contribution to a defined contribution
pl an on behal f of each enpl oyee who is not a highly conpensated
enpl oyee and who is eligible to participate in the arrangenent
in an anount equal to at |east 3 percent of the enployee's
conmpensati on.

(D) Notice requirenent

An arrangenent neets the requirenents of this paragraph if,
under the arrangenent, each enployee eligible to participate is,
within a reasonabl e period before any year, given witten notice
of the enployee's rights and obligations under the arrangenent
whi ch- -

(i) is sufficiently accurate and conprehensive to
apprise the enpl oyee of such rights and obligations, and

(ii) is witten in a manner cal cul ated to be understood
by the average enployee eligible to participate.

(E) Other requirenents
(i) Wthdrawal and vesting restrictions
An arrangenment shall not be treated as neeting the

requi renments of subparagraph (B) or (C) of this paragraph
unl ess the requirenments of subparagraphs (B) and (C) of



paragraph (2) are nmet with respect to all enployer
contributions (including matching contributions) taken into
account in determ ning whether the requirenments of
subpar agraphs (B) and (C) of this paragraph are net.
(ii) Social security and simlar contributions not

taken into account

An arrangenent shall not be treated as neeting the
requi renents of subparagraph (B) or (C) unless such
requi renents are net without regard to subsection (l), and,
for purposes of subsection (1), enployer contributions under
subparagraph (B) or (C) shall not be taken into account.

(F) Oher plans

An arrangenent shall be treated as neeting the requirenents
under subparagraph (A)(i) if any other plan naintained by the
enpl oyer neets such requirenments with respect to enpl oyees
eligi ble under the arrangenent.

(1) Permtted disparity in plan contributions or benefits
(1) I'n genera

The requirenents of this subsection are met with respect to a
plan if--
(A) in the case of a defined contribution plan, the
requi renents of paragraph (2) are net, and
(B) in the case of a defined benefit plan, the requirenents
of paragraph (3) are net.

(2) Defined contribution plan
(A) In genera

A defined contribution plan neets the requirenments of this
paragraph if the excess contribution percentage does not exceed
the base contribution percentage by nore than the | esser of--

(i) the base contribution percentage, or
(ii) the greater of--

(I') 5.7 percentage points, or

(I'l') the percentage equal to the portion of the rate
of tax under section 3111(a) (in effect as of the
begi nning of the year) which is attributable to ol d-age
i nsurance.

(B) Contribution percentages

For purposes of this paragraph--
(i) Excess contribution percentage

The term "~ excess contribution percentage'' nmeans the
percentage of conpensation which is contributed by the
enpl oyer under the plan with respect to that portion of each
partici pant's conpensation in excess of the integration
| evel .
(ii) Base contribution percentage

The term " “base contribution percentage'' nmeans the
percentage of conpensation contributed by the enpl oyer under
the plan with respect to that portion of each participant's
conpensation not in excess of the integration |evel



(3) Defined benefit plan

A defined benefit plan nmeets the requirenents of this paragraph

if--

(A)

(B)

For

(A)

Excess pl ans
(i) I'n genera

In the case of a plan other than an offset plan--

(I') the excess benefit percentage does not exceed
the base benefit percentage by nore than the maxi mum
excess al |l owance,

(I'l) any optional form of benefit, preretirenent
benefit, actuarial factor, or other benefit or feature
provi ded with respect to conpensation in excess of the
integration level is provided with respect to
conpensation not in excess of such |level, and

(I'11) benefits are based on average annua
conmpensati on.

(ii) Benefit percentages

For purposes of this subparagraph, the excess and base
benefit percentages shall be conputed in the same manner as
the excess and base contribution percentages under paragraph
(2)(B), except that such determ nation shall be nade on the
basis of benefits attributable to enployer contributions
rather than contributions.

O fset plans

In the case of an offset plan, the plan provides that--
(i) a participant's accrued benefit attributable to
enpl oyer contributions (within the neaning of section
411(c)(1)) may not be reduced (by reason of the offset) by
nore than the maxi num of fset al |l owance, and
(ii) benefits are based on average annual conpensation

(4) Definitions relating to paragraph (3)
pur poses of paragraph (3)--
Maxi mum excess al | owance

The maxi mum excess al |l owance is equal to--

(i) in the case of benefits attributable to any year of
service with the enpl oyer taken into account under the plan,
\'3/4\ of a percentage point, and

(ii) in the case of total benefits, \3/4\ of a
percentage point, nultiplied by the participant's years of
service (not in excess of 35 with the enployer taken into
account under the plan.

In no event shall the nmaxi rum excess all owance exceed the base
benefit percentage.

(B)

Maxi mum of f set al | owance

The maxi mum of f set all owance is equal to--
(i) in the case of benefits attributable to any year of
service with the enployer taken into account under the plan



\'3/4\ percent of the participant's final average
conpensati on, and

(ii) in the case of total benefits, \3/4\ percent of the
participant's final average conpensation, nultiplied by the
participant's years of service (not in excess of 35) with
the empl oyer taken into account under the plan

In no event shall the maxi mum of fset all owance exceed 50 percent
of the benefit which would have accrued wi thout regard to the
of fset reduction.

(© Reductions
(i) I'n genera

The Secretary shall prescribe regulations requiring the
reducti on of the \3/4\ percentage factor under subparagraph
(A) or (B)--

(I') in the case of a plan other than an offset plan
whi ch has an integration |evel in excess of covered
conpensati on, or

(I'l') with respect to any participant in an of fset
pl an who has final average compensation in excess of
covered conpensati on.

(ii) Basis of reductions

Any reductions under clause (i) shall be based on the
per centages of conpensation replaced by the enpl oyer-derived
portions of primary insurance amounts under the Socia
Security Act for participants with conpensation in excess of
covered conpensati on.

(D) O fset plan

The term " “offset plan'' means any plan with respect to
whi ch the benefit attributable to enpl oyer contributions for
each participant is reduced by an amunt specified in the plan.

(5) Oher definitions and special rules
For purposes of this subsection--
(A) Integration |eve
(i) I'n genera

The term “integration |level'' neans the anmount of
conpensati on specified under the plan (by dollar amount or
formula) at or below which the rate at which contributions
or benefits are provided (expressed as a percentage) is |less
t han such rate above such anount.

(ii) Limtation

The integration |evel for any year may not exceed the
contribution and benefit base in effect under section 230 of
the Social Security Act for such year
(iii) Level to apply to all participants

A plan's integration |evel shall apply with respect to
all participants in the plan.
(iv) Miultiple integration |levels



Under rules prescribed by the Secretary, a defined
benefit plan nmay specify multiple integration |evels.

(B) Compensation

The term " “conpensation'' has the neaning given such term by
section 414(s).

(C Average annual conpensation

The term "~ average annual conpensation'' neans the
partici pant's highest average annual conpensation for--
(i) any period of at |east 3 consecutive years, or
(ii) if shorter, the participant's full period of
servi ce.

(D) Final average compensation
(i) I'n genera

The term " “final average conpensation'' means the
partici pant's average annual conpensation for--
(I') the 3-consecutive year period ending with the
current year, or
(Ir) if shorter, the participant's full period of
servi ce.
(ii) Limtation

A participant's final average conmpensation shall be
deternmi ned by not taking into account in any year
conmpensation in excess of the contribution and benefit base
in effect under section 230 of the Social Security Act for
such year.

(E) Covered conpensation
(i) I'n genera

The term " " covered conpensation'' means, with respect to
an enpl oyee, the average of the contribution and benefit
bases in effect under section 230 of the Social Security Act
for each year in the 35-year period ending with the year in
whi ch the enployee attains the social security retirenent
age.

(ii) Conputation for any year

For purposes of clause (i), the determ nation for any
year preceding the year in which the enployee attains the
soci al security retirenent age shall be nade by assum ng
that there is no increase in the bases described in cl ause
(i) after the determ nation year and before the enpl oyee
attains the social security retirenent age.

(iii) Social security retirenent age

For purposes of this subparagraph, the term “socia
security retirement age'' has the neaning given such term by
section 415(b)(8).

(F) Regul ations

The Secretary shall prescribe such regulations as are
necessary or appropriate to carry out the purposes of this



(m

subsection, including--

(i) in the case of a defined benefit plan which provides
for unreduced benefits comrenci ng before the social security
retirement age (as defined in section 415(b)(8)), rules
providing for the reduction of the maxi num excess all owance
and the maxi num of fset all owance, and

(ii) in the case of an enpl oyee covered by 2 or nore
pl ans of the enployer which fail to neet the requirenents of
subsection (a)(4) (without regard to this subsection), rules
preventing the nultiple use of the disparity pernmtted under
this subsection with respect to any enpl oyee.

For purposes of clause (i), unreduced benefits shall not include
benefits for disability (within the neaning of section 223(d) of
t he Social Security Act).

(6) Special rule for plan maintained by railroads

In determ ni ng whether a plan which includes enpl oyees of a
rail road enployer who are entitled to benefits under the Railroad
Retirement Act of 1974 neets the requirenents of this subsection,
rules simlar to the rules set forth in this subsection shall apply.
Such rules shall take into account the enployer-derived portion of
the empl oyees' tier 2 railroad retirenent benefits and any
suppl enental annuity under the Railroad Retirement Act of 1974.

Nondi scrim nation test for matching contributions and enpl oyee
contributions

(1) I'n genera

A defined contribution plan shall be treated as neeting the
requi renments of subsection (a)(4) with respect to the anount of any
mat chi ng contribution or enployee contribution for any plan year
only if the contribution percentage requirenent of paragraph (2) of
this subsection is nmet for such plan year

(2) Requirenents
(A) Contribution percentage requirement

A plan neets the contribution percentage requirenent of this
paragraph for any plan year only if the contribution percentage
for eligible highly conpensated enpl oyees for such plan year
does not exceed the greater of--

(i) 125 percent of such percentage for all other
eligible enmpl oyees for the preceding plan year, or

(ii) the lesser of 200 percent of such percentage for
all other eligible enployees for the preceding plan year, or
such percentage for all other eligible enployees for the
precedi ng plan year plus 2 percentage points.

Thi s subparagraph nay be applied by using the plan year rather
than the preceding plan year if the enployer so elects, except
that if such an election is nmade, it nay not be changed except
as provided by the Secretary.

(B) Multiple plans treated as a single plan
If two or nore plans of an enployer to which matching

contributions, enployee contributions, or elective deferrals are
made are treated as one plan for purposes of section 410(b),



such plans shall be treated as one plan for purposes of this
subsection. |If a highly conpensated enpl oyee participates in two
or nore plans of an enployer to which contributions to which
this subsection applies are made, all such contributions shal

be aggregated for purposes of this subsection

(3) Contribution percentage

For purposes of paragraph (2), the contribution percentage for a
speci fied group of enployees for a plan year shall be the average of
the ratios (calculated separately for each enployee in such group)
of - -

(A) the sum of the matching contributions and enpl oyee
contributions paid under the plan on behalf of each such

enpl oyee for such plan year, to

(B) the enployee's conpensation (within the nmeani ng of
section 414(s)) for such plan year

Under regul ations, an enployer nmay elect to take into account (in
conmputing the contribution percentage) el ective deferrals and
qual i fied nonel ective contributions under the plan or any other plan
of the enployer. If matching contributions are taken into account
for purposes of subsection (k)(3)(A)(ii) for any plan year, such
contributions shall not be taken into account under subparagraph (A)
for such year. Rules simlar to the rules of subsection (k)(3)(E)
shall apply for purposes of this subsection.

(4) Definitions
For purposes of this subsection--
(A) Matching contribution

The term " “matching contribution'' neans--

(i) any enployer contribution nmade to a defined
contribution plan on behalf of an enployee on account of an
enpl oyee contribution nade by such enpl oyee, and

(ii) any enployer contribution made to a defined
contribution plan on behalf of an enpl oyee on account of an
enpl oyee' s el ective deferral

(B) Elective deferra

The term " “elective deferral'' neans any enpl oyer
contribution described in section 402(g)(3).

(C Qualified nonelective contributions

The term ~"qualified nonelective contribution'' nmeans any
enpl oyer contribution (other than a matching contribution) with
respect to which--

(i) the enployee may not elect to have the contribution
paid to the enployee in cash instead of being contributed to
the plan, and

(ii) the requirenments of subparagraphs (B) and (C) of
subsection (k)(2) are net.

(5) Enpl oyees taken into consideration
(A) In genera

Any enpl oyee who is eligible to make an enpl oyee



(6)

contribution (or, if the enployer takes elective contributions
into account, elective contributions) or to receive a matching
contribution under the plan being tested under paragraph (1)
shall be considered an eligible enployee for purposes of this
subsecti on.

(B) Certain nonparticipants

If an enpl oyee contribution is required as a condition of
participation in the plan, any enployee who would be a
participant in the plan if such enpl oyee made such a
contribution shall be treated as an eligible enployee on behal f
of whom no enpl oyer contributions are nade.

(C) Special rule for early participation

If an enployer elects to apply section 410(b)(4)(B) in
deternm ning whether a plan neets the requirenents of section
410(b), the enployer may, in determnning whether the plan neets
the requirenments of paragraph (2), exclude from consideration
all eligible enployees (other than highly conpensated enpl oyees)
who have not nmet the m ninum age and service requirenents of
section 410(a) (1) (A

Pl an not disqualified if excess aggregate contributions
di stributed before end of follow ng plan year

(A) In genera

A plan shall not be treated as failing to neet the
requi rements of paragraph (1) for any plan year if, before the
close of the follow ng plan year, the amunt of the excess
aggregate contributions for such plan year (and any incone
all ocable to such contributions) is distributed (or, if
forfeitable, is forfeited). Such contributions (and such incone)
may be distributed without regard to any other provision of |aw

(B) Excess aggregate contributions

For purposes of subparagraph (A), the term " excess
aggregate contributions'' neans, with respect to any plan year
t he excess of --

(i) the aggregate anpunt of the matching contributions
and enpl oyee contributions (and any qualified nonelective
contribution or elective contribution taken into account in
conmputing the contribution percentage) actually nmade on
behal f of highly conpensated enpl oyees for such plan year
over

(ii) the maxi mum anount of such contributions permtted
under the limtations of paragraph (2)(A) (determn ned by
reduci ng contri butions made on behal f of highly conpensated
enpl oyees in order of their contribution percentages
begi nning with the highest of such percentages).

(C Method of distributing excess aggregate contributions

Any distribution of the excess aggregate contributions for
any plan year shall be made to highly conmpensated enpl oyees on
the basis of the anmopunt of contributions on behalf of, or by,
each such enpl oyee. Forfeitures of excess aggregate
contributions may not be allocated to participants whose
contributions are reduced under this paragraph.



(D) Coordination with subsection (k) and 402(g)

The determ nation of the amobunt of excess aggregate
contributions with respect to a plan shall be made after--
(i) first determ ning the excess deferrals (within the
meani ng of section 402(g)), and
(ii) then determ ning the excess contributions under
subsection (k).

(7) Treatnent of distributions
(A) Additional tax of section 72(t) not applicable

No tax shall be inposed under section 72(t) on any ampunt
required to be distributed under paragraph (6).

(B) Exclusion of enployee contributions

Any distribution attributable to enployee contributions
shall not be included in gross incone except to the extent
attributable to incone on such contributions.

(8) Highly conpensated enpl oyee

For purposes of this subsection, the term  ~highly conpensated
enpl oyee'' has the neaning given to such term by section 414(q).

(9) Regul ations

The Secretary shall prescribe such regul ations as may be
necessary to carry out the purposes of this subsection and
subsection (k) including--

(A) such regul ations as may be necessary to prevent the
multiple use of the alternative limtation with respect to any
hi ghly conpensat ed enpl oyee, and

(B) regulations pernmitting appropriate aggregation of plans
and contri buti ons.

For purposes of the preceding sentence, the term “alternative
[imtation'' neans the limtation of section 401(K)(3)(A)(ii)(Il)
and the limtation of paragraph (2)(A)(ii) of this subsection.

(10) Alternative nethod of satisfying tests

A defined contribution plan shall be treated as neeting the
requi renents of paragraph (2) with respect to matching contributions
if the plan--

(A) meets the contribution requirenents of subparagraph (B)

of subsection (k) (11),

(B) nmeets the exclusive plan requirenents of subsection

(k)(11)(C), and

(C nmeets the vesting requirements of section 408(p)(3).

(11) Additional alternative nethod of satisfying tests
(A) In genera

A defined contribution plan shall be treated as neeting the
requi rements of paragraph (2) with respect to matching

contributions if the plan--
(i) meets the contribution requirenments of subparagraph



(B) or (C) of subsection (k)(12),

(ii) neets the notice requirenments of subsection
(k)(12) (D), and

(iii) meets the requirenments of subparagraph (B).

(B) Limtation on matching contributions

The requirenents of this subparagraph are net if--

(i) matching contributions on behalf of any enployee may
not be nmade with respect to an enployee's contributions or
el ective deferrals in excess of 6 percent of the enployee's
conpensati on,

(ii) the rate of an enployer's matching contribution
does not increase as the rate of an enployee's contributions
or elective deferrals increase, and

(iii) the matching contribution with respect to any
hi ghly conpensat ed enpl oyee at any rate of an enpl oyee
contribution or rate of elective deferral is not greater
than that with respect to an enployee who is not a highly
conpensat ed enpl oyee.

(12) Cross reference

For excise tax on certain excess contributions, see section
4979.

(n) Coordination with qualified donestic relations orders

The Secretary shall prescribe such rules or regulations as may be
necessary to coordinate the requirenments of subsection (a)(13)(B) and
section 414(p) (and the regul ations issued by the Secretary of Labor
thereunder) with the other provisions of this chapter

(o) Cross reference

For exenmption fromtax of a trust qualified under this
section, see section 501(a).

(Aug. 16, 1954, ch. 736, 68A Stat. 134; Pub. L. 87-792, Sec. 2, Cct. 10,
1962, 76 Stat. 809; Pub. L. 87-863, Sec. 2(a), Cct. 23, 1962, 76 Stat.
1141; Pub. L. 88-272, title Il, Sec. 219(a), Feb. 26, 1964, 78 Stat. 57;
Pub. L. 89-97, title |, Sec. 106(d)(4), July 30, 1965, 79 Stat. 337;
Pub. L. 89-809, title Il, Secs. 204(b)(1), (c), 205(a), Nov. 13, 1966,
80 Stat. 1577, 1578; Pub. L. 91-691, Sec. 1(a), Jan. 12, 1971, 84 Stat.
2074; Pub. L. 93-406, title Il, Secs. 1012(b), 1016(a)(2), 1021
1022(a)-(d), (f), 1023, 2001(c)-(e)(4), (h)(1l), 2004(a)(l), Sept. 2,
1974, 88 Stat. 913, 929, 935, 938-940, 943, 952-955, 957, 979; Pub. L.
94- 267, Sec. 1(c)(1), (2), Apr. 15, 1976, 90 Stat. 367; Pub. L. 94-455,
title VIII, Sec. 803(b)(2), title XV, Sec. 1505(hb), title XX,

Secs. 1901(a)(56), 1906(b)(13)(A), Cct. 4, 1976, 90 Stat. 1584, 1738,
1773, 1834; Pub. L. 95-600, title I, Secs. 135(a), 141(f)(3), 143(a),
152(e), Nov. 6, 1978, 92 Stat. 2785, 2795, 2796, 2799; Pub. L. 96-222,
title I, Sec. 101(a)(7)(L)(iI)(V), (9), (14)(E)(iii), Apr. 1, 1980, 94
Stat. 199, 201, 205; Pub. L. 96-364, title Il, Sec. 208(a), (e), title
IV, Sec. 410(b), Sept. 26, 1980, 94 Stat. 1289, 1290, 1308; Pub. L. 96-
605, title Il, Secs. 221(a), 225(b)(1), (2), Dec. 28, 1980, 94 Stat.
3528, 3529; Pub. L. 97-34, title IIl, Secs. 312(b)(1), (c)(2)-(4),
(e)(2), 314(a)(1), 335, 338(a), Aug. 13, 1981, 95 Stat. 283-286, 297,
298; Pub. L. 97-248, title Il, Secs. 237(a), (b), (e)(1), 238(b),

(d) (1), (2), 240(b), 242(a), 249(a), 254(a), Sept. 3, 1982, 96 Stat.
511-513, 520, 521, 527, 533; Pub. L. 97-448, title I,

Sec. 103(c)(10) (A, (d)(2), (9)(2)(A), title Ill, Sec. 306(a)(12), Jan



12, 1983, 96 Stat. 2377-2379, 2405; Pub. L. 98-21, title I,

Sec. 124(c)(4)(A), Apr. 20, 1983, 97 Stat. 91; Pub. L. 98-369, div. A
title I'l, Sec. 211(b)(5), title IV, Secs. 474(r)(13), 491(e)(4), (5),
title V, Secs. 521(a), 524(d)(1l), 527(a), (b), 528(b), title VII

Sec. 713(c)(2)(A), (d)(3), July 18, 1984, 98 Stat. 754, 842, 853, 865,
872, 875-877, 957, 958; Pub. L. 98-397, title Il, Secs. 203(a), 204(a),
title Ill, Sec. 301(b), Aug. 23, 1984, 98 Stat. 1440, 1445, 1451; Pub

L. 99-514, title XI, Secs. 1106(d)(1), 111i(a), (b), 1112(b), (d)(1),
1114(b)(7), 1l116(a)-(e), 1117(a), 1119(a), 1121(b), 1136(a), 1143(a),
1145(a), 1171(b)(5), 1174(c)(2)(A), 1175(a)(l), 1l176(a), title XVIII
Secs. 1848(b), 1852(a)(4)(A), (6), (b)(8), (g9), (h)(1), 1879(9g)(1), (2),
1898(hb) (2) (A, (3) (A, (7H(A, (13)(A, (14 (A, (c)(3), 1899A(10), Cct.
22, 1986, 100 Stat. 2435, 2439, 2444, 2445, 2451, 2454-2456, 2459, 2463,
2465, 2485, 2490, 2513, 2518, 2519, 2857, 2865-2869, 2906, 2907, 2945,
2948, 2950, 2953, 2958; Pub. L. 100-203, title I X, Sec. 9341(a), Dec.
22, 1987, 101 Stat. 1330-369; Pub. L. 100-647, title I,

Secs. 1011(c)(7)(A), (d)(4), (e)(3), (9)(1)-(3), (h)(3), (K)(1)(A, (B),
(2)-(7), (9, ()(D)-(5(A), (6), (7), 1011A(j), (1), 1011B(j)(1), (2),
(6), (k)(1, (2), title VI, Secs. 6053(a), 6055(a), 6071(a), (b), Nov.
10, 1988, 102 Stat. 3458-3460, 3463, 3464, 3468-3470, 3483, 3492, 3493,
3696, 3697, 3705; Pub. L. 101-140, title Il, Sec. 203(a)(5), Nov. 8,
1989, 103 Stat. 830; Pub. L. 101-239, title VII, Secs. 7311(a),

7811(g) (1), (h)(3), 7816(1), 7881(i)(1)(A), (4)(A), Dec. 19, 1989, 103
Stat. 2354, 2409, 2421, 2442; Pub. L. 101-508, title XIl, Sec. 12011(b),
Nov. 5, 1990, 104 Stat. 1388-571; Pub. L. 102-318, title V,

Secs. 521(b)(5)-(8), 522(a)(1l), July 3, 1992, 106 Stat. 310, 313; Pub

L. 103-66, title XIIl, Sec. 13212(a), Aug. 10, 1993, 107 Stat. 471; Pub
L. 103-465, title VII, Secs. 732(a), 751(a)(9)(C, 766(b), 776(d), Dec.
8, 1994, 108 Stat. 5004, 5021, 5037, 5048; Pub. L. 104-188, title I
Secs. 1401(b)(5), (6), 1404(a), 1422(a), (b), 1426(a), 1431(b)(2),
(c)(1)(B), 1432(a), (b), 1433(a)-(e), 1441(a), 1l443(a), (b), 1445(a),
1459(a), (b), 1704(a), (t)(67), Aug. 20, 1996, 110 Stat. 1789, 1791
1800, 1801, 1803-1809, 1811, 1820, 1878, 1890; Pub. L. 105-34, title XV,
Secs. 1502(b), 1505(a)(1), (2), (b), 1525(a), 1530(c)(1), title XV,
Sec. 1601(d)(2)(A), (B), (D, (3), Aug. 5, 1997, 111 Stat. 1059, 1063,
1072, 1078, 1088, 1089; Pub. L. 106-554, Sec. 1(a)(7) [title III,

Sec. 316(c)], Dec. 21, 2000, 114 Stat. 2763, 2763A-644.)

Ref erences in Text

For the effective date of this paragraph, referred to in subsec.
(a)(11)(H (i), (ii), see Effective Date of 1974 Anendnent note set out
bel ow.

The Enpl oyee Retirenent Income Security Act of 1974, referred to in
subsec. (a)(12), (13)(O(i)(rl), (), (iii)ycrr), (29)(B)(i), (33)(9
(34), is Pub. L. 93-406, Sept. 2, 1974, 88 Stat. 829, as anended. Part 4
of subtitle B of title | of the Act is classified generally to part 4
(Sec. 1101 et seq.) of subtitle B of subchapter | of chapter 18 of Title
29, Labor. Title IV of the Act is classified generally to subchapter |11
(Sec. 1301 et seq.) of chapter 18 of Title 29. Sections 412, 4021, and
4050 of the Act are classified to sections 1112, 1321, and 1350,
respectively, of Title 29. For conplete classification of this Act to
t he Code, see Short Title note set out under section 1001 of Title 29
and Tabl es.

The Social Security Act, referred to in subsecs. (a)(15),

(A Oii), (BN (i), (D(ii), (B)(i), (F), is act Aug. 14, 1935
ch. 531, 49 Stat. 620, as anmended, which is classified generally to
chapter 7 (Sec. 301 et seq.) of Title 42, The Public Health and Wl fare.
Title I'l of the Social Security Act is classified generally to
subchapter 11 (Sec. 401 et seq.) of Title 42. Sections 223(d) and 230 of
the Social Security Act are classified to sections 423(d) and 430,
respectively, of Title 42. For conplete classification of this Act to



t he Code,

see section 1305 of Title 42 and Tabl es.

Section 521 of the Unenploynment Conpensation Amendrments of 1992,

referred to in subsec. (a)(20), is

anmended section 402(a) to (f) of this title generally,

anmended, subsec.

(a) of section 402 does not contain a par

section 521 of Pub. L. 102-318, which
and, as so
(6)(B).

The Railroad Retirement Act of 1974, referred to in subsec. (1)(6),
is act Aug. 29, 1935, ch. 812, as anmended generally by Pub. L. 93-445,
title I, Sec. 101, COct. 16, 1974, 88 Stat. 1305, which is classified
generally to subchapter 1V (Sec. 231 et seq.) of chapter 9 of Title 45,
Rai | roads. For further details and conplete classification of this Act
to the Code, see Codification note set out preceding section 231 of
Title 45, section 231t of Title 45, and Tables.

Anmendnent s

2000- - Subsec. (k) (10)(B)(ii).
termincludes a distribution of an

Pub. L.

106-554 inserted at
annuity contract from-

end " " Such

“T(1) a trust which forns a part of a plan described in section

401(a) and which is exenpt fromtax under

section 501(a), or

“T(I'1) an annuity plan described in section 403(a).'

1997--Subsec. (a)(1l). Pub. L.
by a charitable remai nder trust
transfer

pl ans),'".

Subsec. (a)(5)(G . Pub. L. 105-
(G.

Subsec. (a)(13)(C), (D). Pub.
subpars. (C) and (D).

Subsec. (a)(26)(H).
and text of subpar. (H) generally.
fol |l ows:

“T(i) I'n general.--An enployer

applied separately with respect to
public safety enpl oyees for whom a

TT(ii) Qualified public safety
subpar agr aph,

105- 34, Sec.
pursuant to a qualified gratuitous
(as defined in section 664(g)(1)),"

Pub. L. 105-34, Sec.

the term "qualified public safety enpl oyee

1530(c) (1), inserted " or

after " stock bonus

34, Sec. 1505(a)(1l), added subpar

105- 34, Sec. 1502(b), added
1505(a) (2),

to anmendnent,

anmended headi ng
Pri or text read as
may el ect to have this paragraph
any classification of qualified

separate plan is nmaintained.

enpl oyee. - - For purposes of this

means any

enpl oyee of any police departnment or fire departnment organi zed and

operated by a State or politica

subdivision if the enpl oyee provides

police protection, firefighting services, or enmergency nedi cal services
for any area within the jurisdiction of such State or politica
subdi vi sion. "’

Subsec. (k)(3)(Q. Pub. L. 105-34, Sec. 1505(b), added subpar. (Q.

Subsec. (k)(7)(B)(iii) to (v). Pub. L. 105-34, Sec. 1525(a), struck
out ““and'' at end of cl. (iii), added cl. (iv), redesignated fornmer cl
(iv) as (v), and in cl. (v), substituted ", (iii), or (iv)'" for ~“or
(iii)"".

Subsec. (k)(11)(B)(iii). Pub. L. 105-34, Sec. 1601(d)(2)(D), added
cl. (iii).

Subsec. (k)(11)(D)(ii). Pub. L. 105-34, Sec. 1601(d)(2)(A), inserted

“Tif such plan allows only contributions required under this paragraph'

before period at end.

Subsec. (k)(11)(E). Pub. L. 105-34, Sec. 1601(d)(2)(B), added
subpar. (E)

Subsec. (m)(11). Pub. L. 105-34, Sec. 1601(d)(3), substituted
"“Additional alternative'' for ““Alternative'' in heading.

1996- - Subsec. (a)(5)(D)(ii).
substituted " “section 414(q)(4)'
i ntroductory provisions.

Subsec. (a)(5)(F). Pub. L.

Subsec. (a)(9)(C). Pub. L.
wi t hout change and anended t ext

Pub. L. 104-188, Sec.
f or

104-
104-
generally. Prior to amendnent,

1431(c) (1) (B),

“Tsection 414(qg)(7)'"' in
188, Sec. 1445(a), added subpar. (F).
188, Sec. 1404(a), reenacted headi ng

t ext read



as follows: " For purposes of this paragraph, the term required
begi nning date' nmeans April 1 of the cal endar year follow ng the
cal endar year in which the enployee attains age 70\1/2\. In the case of
a governmental plan or church plan, the required beginning date shall be
the later of the date determ ned under the preceding sentence or April 1
of the cal endar year follow ng the cal endar year in which the enpl oyee
retires. For purposes of this subparagraph, the term church plan' neans
a plan maintained by a church for church enpl oyees, and the term
“church' neans any church (as defined in section 3121(w)(3)(A)) or
qualified church-controlled organization (as defined in section
3121(w) (3)(B))."

Subsec. (a)(17)(A). Pub. L. 104-188, Sec. 1431(b)(2), struck out at

end "' In determning the conpensati on of an enpl oyee, the rules of
section 414(q)(6) shall apply, except that in applying such rules, the
term famly' shall include only the spouse of the enployee and any

i neal descendants of the enployee who have not attained age 19 before
the cl ose of the year."'

Subsec. (a)(20). Pub. L. 104-188, Sec. 1704(t)(67), substituted
““section 521'' for "'section 211'' in |ast sentence.

Subsec. (a)(26)(A). Pub. L. 104-188, Sec. 1432(a), reenacted heading
wi t hout change and anmended text generally. Prior to amendment, text read
as follows: ““A trust shall not constitute a qualified trust under this
subsection unless such trust is part of a plan which on each day of the
pl an year benefits the | esser of--

““ (i) 50 enployees of the enployer, or
“T(ii) 40 percent or nore of all enpl oyees of the enployer.'

Subsec. (a)(26)(G. Pub. L. 104-188, Sec. 1432(b), substituted
" paragraph (2)(A) or (7)'"' for ““paragraph (7)"'

Subsec. (a)(28)(B)(v). Pub. L. 104-188, Sec. 1401(b)(5), struck out
cl. (v) which read as foll ows:

""(v) Coordination with distribution rules.--Any distribution
requi red by this subparagraph shall not be taken into account in
det erm ni ng whet her a subsequent distribution is a lunp sumdistribution
under section 402(d)(4)(A) or in determ ning whether section 402(c)(10)
applies.’

Subsec. (d). Pub. L. 104-188, Sec. 1441(a), anended subsec. (d)
general ly, substituting provisions relating to contribution limt on
owner - enpl oyees for former provisions relating to additiona
requi renents for qualification of trusts and plans benefiting owner-
enpl oyees.

Subsec. (h). Pub. L. 104-188, Sec. 1704(a), provided that, except as
ot herwi se expressly provided, whenever in title XII of Pub. L. 101-508
an anmendnment or repeal is expressed in ternms of an anendnent to, or
repeal of, a section or other provision, the reference shall be
considered to be made to a section or other provision of the Internal
Revenue Code of 1986. Section 12011(b) of title Xl of Pub. L. 101-508
directed the anmendnent of this section without specifying that the
amendnment was to the Internal Revenue Code of 1986. See 1990 Anendnent
not e bel ow.

Subsec. (k)(3)(A). Pub. L. 104-188, Sec. 1433(c)(1), in introductory
provisions of cl. (ii) substituted “~“the plan year'' for "“such year'
and ““for the preceding plan year'' for "““for such plan year'' and
i nserted at end of closing provisions of subpar. (A) "~ An arrangenent
may apply clause (ii) by using the plan year rather than the preceding
pl an year if the enployer so elects, except that if such an election is
made, it may not be changed except as provided by the Secretary.'

Subsec. (k)(3)(E). Pub. L. 104-188, Sec. 1433(d)(1l), added subpar
(E)

Subsec. (k)(3)(F). Pub. L. 104-188, Sec. 1459(a), added subpar. (F).

Subsec. (k)(4)(B). Pub. L. 104-188, Sec. 1426(a), anended subpar
(B) generally. Prior to amendnment, subpar. (B) read as foll ows:

"7(B) State and | ocal governnents and tax-exenpt organizations not



eligible.--A cash or deferred arrangenent shall not be treated as a
qualified cash or deferred arrangenment if it is part of a plan
mai nt ai ned by- -

"'(i) a State or local government or political subdivision
t hereof, or any agency or instrumentality thereof, or

“T(ii) any organization exenpt fromtax under this subtitle.

Thi s subparagraph shall not apply to a rural cooperative plan."'’

Subsec. (k)(7)(B)(i). Pub. L. 104-188, Sec. 1443(b), anmended cl. (i)
generally. Prior to amendnent, cl. (i) read as follows: " any
organi zati on whi ch- -

(1) is exenmpt fromtax under this subtitle or which is a State
or local government or political subdivision thereof (or agency or
instrumentality thereof), and

“T(11) is engaged primarily in providing electric service on a
mut ual or cooperative basis,'"'.

Subsec. (k)(7)(C). Pub. L. 104-188, Sec. 1443(a), added subpar. (C
Subsec. (k)(8)(C). Pub. L. 104-188, Sec. 1433(e)(1l), substituted
““on the basis of the ampbunt of contributions by, or on behalf of, each
of such enployees'' for ~“on the basis of the respective portions of the

excess contributions attributable to each of such enpl oyees''

Subsec. (k) (10)(B)(ii). Pub. L. 104-188, Sec. 1401(b)(6), anmended
cl. (ii) generally. Prior to amendment, cl. (ii) read as foll ows:

“T(ii) Lunp sumdistribution.--For purposes of this subparagraph
the term lunmp sumdistribution' has the meaning given such term by
section 402(d)(4), without regard to clauses (i), (ii), (iii), and (iv)
of subparagraph (A), subparagraph (B), or subparagraph (F) thereof.’

Subsec. (k)(11). Pub. L. 104-188, Sec. 1422(a), added par. (11).

Subsec. (k)(12). Pub. L. 104-188, Sec. 1433(a), added par. (12).

Subsec. (M (2)(A). Pub. L. 104-188, Sec. 1433(c)(2), inserted "~ for
such plan year'' after " highly conpensated enployees'' in introductory
provisions, inserted " “for the preceding plan year'' after ““eligible
enpl oyees'' wherever appearing in cls. (i) and (ii), and inserted at end
" This subparagraph may be applied by using the plan year rather than
the preceding plan year if the enployer so elects, except that if such
an election is made, it may not be changed except as provided by the
Secretary. "'

Subsec. (M (3). Pub. L. 104-188, Sec. 1433(d)(2), inserted at end of
closing provisions ""Rules simlar to the rules of subsection (k) (3)(E)
shall apply for purposes of this subsection.'

Subsec. (M (5)(C). Pub. L. 104-188, Sec. 1459(b), added subpar. (C)
Subsec. (M (6)(C). Pub. L. 104-188, Sec. 1433(e)(2), substituted
““on the basis of the anpbunt of contributions on behalf of, or by, each
such enployee'' for "““on the basis of the respective portions of such

anounts attributable to each of such enpl oyees''

Subsec. (m)(10). Pub. L. 104-188, Sec. 1422(b), added par. (10).
Former par. (10) redesignated (11).

Subsec. (m)(11). Pub. L. 104-188, Sec. 1433(b), added par. (11).
Former par. (11) redesignated (12).

Pub. L. 104-188, Sec. 1422(b), redesignated par. (10) as (11).

Subsec. (m)(12). Pub. L. 104-188, Sec. 1433(b), redesignated par
(11) as (12).

1994- - Subsec. (a)(17)(B). Pub. L. 103-465, Sec. 732(a), reenacted
subpar. (B) heading wi thout change and anended text generally. Prior to
amendment, text read as follows:

"7 (i) In general.--1f, for any cal endar year after 1994, the excess
(if any) of--

"7 (1) $150, 000, increased by the cost-of-living adjustment for
t he cal endar year, over

“T(1l) the dollar amount in effect under subparagraph (A) for
t axabl e years beginning in the cal endar year

is equal to or greater than $10,000, then the $150, 000 anpbunt under
subpar agraph (A) (as previously adjusted under this subparagraph) for



any taxabl e year beginning in any subsequent cal endar year shall be
i ncreased by the amobunt of such excess, rounded to the next | owest
mul ti ple of $10, 000.

““(ii) Cost-of-living adjustnent.--The cost-of-living adjustnent for
any cal endar year shall be the adjustnment made under section 415(d) for
such cal endar year, except that the base period for purposes of section
415(d) (1) (A) shall be the cal endar quarter begi nning October 1, 1993.°'

Subsec. (a)(32). Pub. L. 103-465, Sec. 751(a)(9)(C), which directed
amendnent of subsec. (a) by adding par. (32) at end, was executed by
addi ng par. (32) after par. (31) to reflect the probable intent of
Congr ess.

Subsec. (a)(33). Pub. L. 103-465, Sec. 766(b), which directed
anmendnent of subsec. (a) by adding par. (33) at end, was executed by
addi ng par. (33) after par. (32) to reflect the probable intent of
Congr ess.

Subsec. (a)(34). Pub. L. 103-465, Sec. 776(d), added par. (34).

1993--Subsec. (a)(17). Pub. L. 103-66 inserted par. heading,
desi gnat ed exi sting provisions as subpar. (A), inserted subpar. heading,
substituted "~ $150,000'"' for "~ ~$200,000'' in first sentence, struck out
after first sentence "~ The Secretary shall adjust the $200,000 anpunt at
the sane tinme and in the sane manner as under section 415(d)."'', and
added subpar. (B).

1992- - Subsec. (a)(20). Pub. L. 102-318, Sec. 521(b)(5), substituted
"1 or nore distributions within 1 taxable year to a distributee on
account of a term nation of the plan of which the trust is a part, or in
the case of a profit-sharing or stock bonus plan, a conplete
di sconti nuance of contributions under such plan'' for ~“a qualified
total distribution described in section 402(a)(5)(E)(i)(l1)'" and
inserted at end "~ For purposes of this paragraph, rules simlar to the
rul es of section 402(a)(6)(B) (as in effect before its repeal by section
211 of the Unenpl oyment Conpensation Amendments of 1992) shall apply.'

Subsec. (a)(28)(B)(v). Pub. L. 102-318, Sec. 521(b)(6), anended cl
(v) generally. Prior to amendment, cl. (v) read as follows: "~ Any
distribution required by this subparagraph shall not be taken into
account in determ ning whether--

"7 (1) a subsequent distribution is a lunmp-sumdistribution under
section 402(e)(4)(A), or
TT(1'1) section 402(a)(5)(D)(iii) applies to a subsequent

di stribution.""’

Subsec. (a)(31). Pub. L. 102-318, Sec. 522(a)(1), added par. (31).

Subsec. (k)(2)(B)(i)(l1V). Pub. L. 102-318, Sec. 521(b)(7),
substituted " 402(e)(3)'' for ~402(a)(8)""'

Subsec. (k)(10)(B)(ii). Pub. L. 102-318, Sec. 521(b)(8), substituted
T1402(d)(4)' for TT402(e)(4)'' and "~ subparagraph (F)'' for
" “subparagraph (H)'"'.

1990- - Subsec. (h). Pub. L. 101-508, which directed that " “section
401(h) is amended by inserting *, and subject to the provisions of
section 420" '' without specifying that anendnent was to the Interna
Revenue Code of 1986, was executed by nmaking the insertion in subsec.
(h) of this section. See 1996 Anendment note above.

1989--Subsec. (a)(9)(C). Pub. L. 101-140 struck out "~ “(as defined in
section 89(i)(4))'" after "“governnental or church plan'' and inserted
at end " For purposes of this subparagraph, the term church plan' neans
a plan nmaintained by a church for church enpl oyees, and the term
“church' neans any church (as defined in section 3121(w)(3)(A)) or
qualified church-controlled organization (as defined in section
3121(w) (3)(B))."

Subsec. (a)(28)(B)(ii)(ll). Pub. L. 101-239, Sec. 7811(h)(3), nmde
technical correction to directory |anguage of Pub. L. 100-647,

Sec. 1011B(j) (1), see 1988 Anendnent note bel ow

Subsec. (a)(29)(A)(i). Pub. L. 101-239, Sec. 7881(i)(4) (A,

substituted " “nultienployer plan) to which the requirenents of section



412 apply'' for "~ “nultienployer plan)"’

Subsec. (a)(29)(C(i)(Il). Pub. L. 101-239, Sec. 7881(i)(1) (A,
substituted " plan anendnent and any other plan anendnents adopted after
Decenber 22, 1987, and before such plan amendment'' for " plan
amendment ' ' .

Subsec. (a)(30). Pub. L. 101-239, Sec. 7811(g)(1), noved par. (30)
froma position after the undesignated closing par. to a position
i medi ately after par. (29).

Subsec. (h). Pub. L. 101-239, Sec. 7311(a), inserted at end “~"In no
event shall the requirenents of paragraph (1) be treated as nmet if the
aggregate actual contributions for nmedical benefits, when added to
actual contributions for life insurance protection under the plan,
exceed 25 percent of the total actual contributions to the plan (other
than contributions to fund past service credits) after the date on which
t he account is established."’

Subsec. (k)(4)(B). Pub. L. 101-239, Sec. 7816(1), anmended Pub. L
100- 647, Sec. 6071(b)(2), see 1988 Anendnent note bel ow.

1988- - Subsec. (a)(9)(C). Pub. L. 100-647, Sec. 6053(a), inserted at
end “"In the case of a governnental plan or church plan (as defined in
section 89(i)(4)), the required beginning date shall be the later of the
date determ ned under the preceding sentence or April 1 of the cal endar
year follow ng the cal endar year in which the enployee retires.'

Subsec. (a)(11)(E), (F). Pub. L. 100-647, Sec. 1011A(l),
redesi gnated subpar. (E), relating to cross reference, as (F).

Subsec. (a)(17). Pub. L. 100-647, Sec. 1011(d)(4), inserted at end
““In determning the conpensation of an enployee, the rules of section
414(q) (6) shall apply, except that in applying such rules, the term
“family' shall include only the spouse of the enployee and any |inea
descendants of the enpl oyee who have not attained age 19 before the
cl ose of the year.'

Subsec. (a)(22). Pub. L. 100-647, Sec. 1011B(k)(1l), (2), substituted
"“is not readily tradable on an established market'' for "““is not
publicly traded'' in subpar. (A) and in last sentence, and inserted at
end "~ For purposes of the preceding sentence, subsections (b), (c), (m,
and (o) of section 414 shall not apply except for detern ning whether
stock of the enployer is not readily tradable on an established
mar ket .’

Subsec. (a)(26)(F), (G. Pub. L. 100-647, Sec. 1011(h)(3), added
subpars. (F) and (G . Former subpar. (F) redesignated (H).

Subsec. (a)(26)(H). Pub. L. 100-647, Sec. 6055(a), added subpar
(H). Former subpar. (H) redesignated (1).

Pub. L. 100-647, Sec. 1011(h)(3), redesignated former subpar. (F) as
(H.

Subsec. (a)(26)(l). Pub. L. 100-647, Sec. 6055(a), redesignated
former subpar. (H) as (I).

Subsec. (a)(27). Pub. L. 100-647, Sec. 1011A(j), inserted par
headi ng, designated existing provisions as subpar. (A), inserted subpar
(A) headi ng, and added subpar. (B).

Subsec. (a)(28)(B)(ii)(ll). Pub. L. 100-647, Sec. 1011B(j)(1), as
amended by Pub. L. 101-239, Sec. 7811(h)(3), inserted ~“and within 90
days after the period during which the election may be made, the plan
i nvests the portion of the participant's account covered by the el ection
in accordance with such election'' after ““clause (i)'".

Subsec. (a)(28)(B)(iv). Pub. L. 100-647, Sec. 1011B(d)(2), anended
cl. (iv) generally. Prior to anendnent, cl. (iv) read as follows: " For
purposes of this subparagraph, the term qualified el ection period
means the 5-plan-year period beginning with the plan year after the plan
year in which the participant attains age 55 (or, if |ater, beginning
with the plan year after the 1st plan year in which the individual 1st
became a qualified participant).’

Subsec. (a)(28)(B)(v). Pub. L. 100-647, Sec. 1011B(j)(6), added cl

(v).



Subsec. (a)(30). Pub. L. 100-647, Sec. 1011(c)(7)(A), added par
(30) at end.

Subsec. (k)(1), (2). Pub. L. 100-647, Sec. 6071(a), struck out
““electric'' after ““or a rural'’

Subsec. (k)(2)(B). Pub. L. 100-647, Sec. 1011(k)(2)(A), inserted
“Tanounts held by the trust which are attributable to enpl oyer
contributions made pursuant to the enpl oyee's election'' after ""under
which''.

Subsec. (k)(2)(B)(i). Pub. L. 100-647, Sec. 1011(k)(2)(B), struck
out "~ “anounts held by the trust which are attributable to enpl oyer
contributions made pursuant to the enpl oyee's election'' before " may
not be''.

Pub. L. 100-647, Sec. 1011(k)(1)(A), added subcl. (I1), redesignated
former subcls. (V) and (VI) as (Il1l) and (IV), respectively, and struck
out former subcls. (I1) to (1V) which read as foll ows:

“T(1'l) termination of the plan wi thout establishnment of a successor
pl an,

T(1'l11) the date of the sale by a corporation of substantially al
of the assets (within the neaning of section 409(d)(2)) used by such
corporation in a trade or business of such corporation with respect to
an enpl oyee who continues enploynent with the corporation acquiring such
assets,

"T(1V) the date of the sale by a corporation of such corporation's
interest in a subsidiary (within the nmeaning of section 409(d)(3)) with
respect to an enpl oyee who conti nues enpl oynent with such subsidiary, "'’

Subsec. (k)(2)(B)(ii). Pub. L. 100-647, Sec. 1011(k)(2)(C, struck
out ~anpunts'' before ““will not be''

Subsec. (k)(3)(A). Pub. L. 100-647, Sec. 1011(k)(3)(B), nmde
technical correction to Pub. L. 99-514, Sec. 1116(b)(4). See 1986
Amendnent note bel ow.

Subsec. (k)(3)(A)(ii). Pub. L. 100-647, Sec. 1011(k)(3)(A), inserted
““eligible'' before " “highly conpensated enpl oyees'' in introductory
text, in subcl. (1), and in two places in subcl. (I1).

Subsec. (k)(3)(C), (D). Pub. L. 100-647, Sec. 1011(k)(4), (5),
redesi gnated subpar. (C), relating to enployer contributions, as (D),
and substituted ““neet'' for “Tnmeets'' incl. (ii)(l).

Subsec. (k)(4)(A). Pub. L. 100-647, Sec. 1011(k)(6), struck out
““provided by such enployer'' after " “any other benefit''.

Subsec. (k)(4)(B). Pub. L. 100-647, Sec. 6071(b)(2), as anended by
Pub. L. 101-239, Sec. 7816(!), substituted " “rural cooperative plan'
for ““rural electric cooperative plan'' in |last sentence.

Pub. L. 100-647, Sec. 1011(k)(9), inserted at end ~"“This
subpar agraph shall not apply to a rural electric cooperative plan.’

Subsec. (k)(7). Pub. L. 100-647, Sec. 6071(b)(1), substituted

"“Rural cooperative plan'' for ““Rural electric cooperative plan'' in
headi ng and anended text generally. Prior to amendnment, text read as
follows: "~ For purposes of this subsection--

"“(A) In general.--The term rural cooperative plan' neans any

pensi on pl an--
“T(i) which is a defined contribution plan (as defined in
section 414(i)), and
“T(ii) which is established and mai ntained by a rura
cooperative
"7 (B) Rural cooperative defined.--For purposes of subparagraph
(A), the term rural cooperative' neans--
(i) any organization which--
T (1) is exenpt fromtax under this subtitle or which is
a State or local government or political subdivision thereof
(or agency or instrumentality thereof), and
"T(11) is engaged primarily in providing electric
service on a nmutual or cooperative basis,
“T(ii) any organi zation described in paragraph (4) or (6) of



section 501(c) and at | east 80 percent of the nenbers of which
are organi zati ons described in clause (i), and

“T(iii) an organization which is a national association of
organi zations described in clause (i) or (ii).""'

Pub. L. 100-647, Sec. 1011(e)(3), anended par. (7) generally. Prior
to anendment, par. (7) read as follows: "~ For purposes of this
subsection, the term  rural electric cooperative plan' means any pension
pl an- -

""(A) which is a defined contribution plan (as defined in
section 414(i)), and

"7 (B) which is established and maintained by a rural electric
cooperative (as defined in section 457(d)(9)(B)) or a nationa
associ ati on of such rural electric cooperatives.'

Subsec. (k)(8)(E), (F). Pub. L. 100-647, Sec. 1011(k)(7), added
subpar. (E) and redesignated forner subpar. (E) as (F).

Subsec. (k)(10). Pub. L. 100-647, Sec. 1011(k)(1)(B), added par
(10).

Subsec. (1)(2)(B)(i), (ii). Pub. L. 100-647, Sec. 1011(9g) (1) (A
substituted " “contributed by the enployer under'' for "~ “contributed
under'"'.

Subsec. (I)(3)(A)(ii). Pub. L. 100-647, Sec. 1011(g)(1)(B), inserted
““attributable to enployer contributions'' after " basis of benefits''

Subsec. (I1)(5)(C). Pub. L. 100-647, Sec. 1011(g)(2), amended subpar
(C) generally. Prior to amendment, subpar. (C) read as follows: "~ The
term “average annual conpensation' neans the greater of--

“T(i) the participant's final average conpensation (determ ned
wi t hout regard to subparagraph (D)(ii)), or

“T(ii) the participant's highest average annual conpensation for
any other period of at |east 3 consecutive years.'

Subsec. (I)(5)(E). Pub. L. 100-647, Sec. 1011(g)(3), substituted
““the social security retirenent age'' for “~“age 65'' incl. (i) and in
two places incl. (ii), and added cl. (iii).

Subsec. (m(1l). Pub. L. 100-647, Sec. 1011(l)(1), substituted "~"A
defined contribution plan'' for "“A plan'’

Subsec. (M (2)(B). Pub. L. 100-647, Sec. 1011(1)(3), substituted
“Tcontributions to which this subsection applies are nade'' for "~ such
contributions are nmade'"'.

Subsec. (M (3). Pub. L. 100-647, Sec. 1011(l)(2), inserted at end
““1If matching contributions are taken into account for purposes of
subsection (k)(3)(A)(ii) for any plan year, such contributions shall not
be taken into account under subparagraph (A) for such year.’

Subsec. (M (4)(A) (i), (ii). Pub. L. 100-647, Sec. 1011(1)(4),
substituted " “a defined contribution plan'' for ~“the plan''’

Subsec. (M (4)(B). Pub. L. 100-647, Sec. 1011(1)(5)(A), substituted
““section 402(g)(3)'" for "“section 402(g)(3)(A)"'".

Subsec. (M (6)(C). Pub. L. 100-647, Sec. 1011(l1)(6), substituted
"Texcess aggregate contributions'' for " “excess contributions'' in
headi ng.

Subsec. (M (7)(A). Pub. L. 100-647, Sec. 1011(1)(7), substituted
" paragraph (6)'' for " paragraph (8)"''

1987- - Subsec. (a)(29). Pub. L. 100-203 added par. (29).

1986- - Subsec. (a)(4). Pub. L. 99-514, Sec. 1114(b)(7), amended par
(4) generally. Prior to amendnment, par. (4) read as follows: “"if the
contributions or the benefits provided under the plan do not
discrimnate in favor of enployees who are--

T (A) officers,
" (B) sharehol ders, or
(O highly conpensat ed.
For purposes of this paragraph, there shall be excluded from
consi derati on enpl oyees described in section 410(b)(3)(A) and (O .""

Subsec. (a)(5). Pub. L. 99-514, Sec. 1111(b), anended par. (5)

generally. Prior to anmendnent, par. (5) related to conditions which



taken al one would not require a classification to be considered

di scrim natory and nmeans of determ ning the basic or regular rate of
conpensati on of an enpl oyee and whether two or nore plans of an enpl oyer
satisfy requirenments of par. (4) when considered as a single plan

Subsec. (a)(8). Pub. L. 99-514, Sec. 1119(a), substituted " defined
benefit plan'' for " pension plan''

Subsec. (a)(9)(C). Pub. L. 99-514, Sec. 1121(b), anended subpar. (C)
generally. Prior to anmendnent, subpar. (C) read as follows: " For
pur poses of this paragraph, the term “required begi nning date' neans
April 1 of the calendar year following the |later of--

““ (i) the cal endar year in which the enpl oyee attains age 70\ 1/

2\, or

"“(ii) the calendar year in which the enpl oyee retires.
Clause (ii) shall not apply in the case of an enployee who is a 5-
percent owner (as defined in section 416(i)(1)(B)) at any tine during
the 5-plan-year period ending in the cal endar year in which the enpl oyee
attains age 70\1/2\. If the enployee becones a 5-percent owner during
any subsequent plan year, the required beginning date shall be April 1
of the cal endar year follow ng the cal endar year in which such
subsequent plan year ends.'

Pub. L. 99-514, Sec. 1852(a)(4)(A), substituted | ast 2 sentences for
" " Except as provided in section 409(d), clause (ii) shall not apply in
t he case of an enployee who is a 5-percent owner (as defined in section
416) with respect to the plan year ending in the cal endar year in which
the enmpl oyee attains 70\ 1/2\."

Subsec. (a)(9)(G . Pub. L. 99-514, Sec. 1852(a)(6), added subpar
(G.

Subsec. (a)(11)(A)(i). Pub. L. 99-514, Sec. 1898(b)(3)(A),
substituted "~ "who does not die before the annuity starting date'' for
““who retires under the plan''.

Subsec. (a)(11)(B). Pub. L. 99-514, Sec. 1898(b)(2)(A)(ii), inserted
at end ~"Clause (iii)(lIll) shall apply only with respect to the
transferred assets (and income therefrom) if the plan separately
accounts for such assets and any income therefrom"'’

Subsec. (a)(11)(B)(iii)(l). Pub. L. 99-514, Sec. 1898(b)(7)(A),
inserted " (reduced by any security interest held by the plan by reason
of a | oan outstanding to such participant)'"'.

Pub. L. 99-514, Sec. 1898(b)(13)(A), substituted " section
417(a)(2)'' for "~ “section 417(a)(2)(A)"'".

Subsec. (a)(11)(B)(iii)(Ill). Pub. L. 99-514, Sec. 1898(b)(2)(A) (i),
inserted “"(in a transfer after Decenber 31, 1984)"'

Subsec. (a)(11)(D), (E). Pub. L. 99-514, Sec. 1145(a), added subpar
(E) relating to exception for plans described in section 404(c) and
redesi gnated fornmer subpar. (D), relating to cross references, as (E)

Pub. L. 99-514, Sec. 1898(b)(14)(A), added subpar. (D) and
redesi gnated former subpar. (D), relating to cross references, as (E)

Subsec. (a)(17). Pub. L. 99-514, Sec. 1106(d)(1), added par. (17).

Subsec. (a)(20). Pub. L. 99-514, Sec. 1852(b)(8), substituted
“‘qualified total distribution described in section 402(a)(5)(E)(i)(l)""
for ““qualifying rollover distribution (determined as if section
402(a)(5)(D)(i) did not contain subclause (Il1) thereof) described in
section 402(a)(5) (A (i) or 403(a)(4)(A (i)' ".

Subsec. (a)(21). Pub. L. 99-514, Sec. 1171(b)(5), struck out par
(21) which read as follows: ““A trust formng part of a tax credit
enpl oyee stock ownership plan shall not fail to be considered a
per manent program nmerely because enployer contributions under the plan
are deternmined solely by reference to the anpunt of credit which would
be al | owabl e under section 41 if the enployer made the transfer
described in section 41(c)(1)(B)""

Subsec. (a)(22). Pub. L. 99-514, Sec. 1899A(10), substituted " If’
for “Cif'".

Pub. L. 99-514, Sec. 1176(a), inserted at end "~ The requirenents of



subsection (e) of section 409 shall not apply to any enployees of an
enpl oyer who are participants in any defined contribution plan
established and mai ntai ned by such enpl oyer if the stock of such
enpl oyer is not publicly traded and the trade or business of such
enpl oyer consists of publishing on a regular basis a newspaper for
general circulation.'

Subsec. (a)(23). Pub. L. 99-514, Sec. 1174(c)(2)(A), anmended par
(23) generally. Prior to anendnent, par. (23) read as follows: "~ A stock
bonus pl an which otherwi se meets the requirements of this section shal
not be considered to fail to nmeet the requirenments of this section
because it provides a cash distribution option to participants if that
option neets the requirenents of section 409(h), except that in applying
section 409(h) for purposes of this paragraph, the term enpl oyer
securities' shall include any securities of the enployer held by the
plan."''

Subsec. (a)(26). Pub. L. 99-514, Sec. 1112(b), added par. (26).

Subsec. (a)(27). Pub. L. 99-514, Sec. 1136(a), added par. (27).

Subsec. (a)(28). Pub. L. 99-514, Sec. 1175(a)(1), added par. (28).

Subsec. (c)(2)(A)(v). Pub. L. 99-514, Sec. 1848(b), substituted
““section 404'' for " "sections 404 and 405(c)'’'.

Subsec. (c)(6). Pub. L. 99-514, Sec. 1143(a), added par. (6).

Subsec. (h). Pub. L. 99-514, Sec. 1852(h)(1), substituted " key

enpl oyee'' for " “5-percent owner'' in two places in par. (6) and anended
| ast sentence generally, substituting ~° "“key enployee' means any
empl oyee, who'' for °° “5-percent owner' neans any enployee who,'' and

" key enpl oyee as defined in section 416(i)'"' for "~ 5-percent owner (as
defined in section 416(i)(1)(B))""

Subsec. (k)(1), (2). Pub. L. 99-514, Sec. 1879(9g)(1), substituted

", a pre-ERI SA noney purchase plan, or a rural electric cooperative
plan'' for ~“(or a pre-ERI SA nmoney purchase plan)''

Subsec. (k)(2)(B). Pub. L. 99-514, Sec. 1116(b) (1), amended subpar
(B) generally. Prior to amendment, subpar. (B) read as follows: " under
whi ch amounts held by the trust which are attributable to enpl oyer
contributions made pursuant to the enpl oyee's el ection may not be
distributable to participants or other beneficiaries earlier than upon
retirement, death, disability, or separation fromservice (or in the
case of a profit sharing or stock bonus plan, hardship or the attai nnent
of age 59\1/2\) and will not be distributable nerely by reason of the
conpletion of a stated period of participation or the |apse of a fixed
nunber of years; and''.

Subsec. (k)(2)(C). Pub. L. 99-514, Sec. 1852(g)(3), substituted “"is
nonforfeitable'' for "“are nonforfeitable''

Subsec. (k)(2)(D). Pub. L. 99-514, Sec. 1116(b)(2), added subpar
(D).

Subsec. (k)(3). Pub. L. 99-514, Sec. 1116(d)(3), which directed that
the | ast sentence of subpar. (B) be struck out was executed by striking
out the last sentence of par. (3) as the probable intent of Congress
because subpar. (B) is conposed of only one sentence. Prior to being
stricken, such |last sentence read as follows: " For purposes of the
precedi ng sentence, the conpensation of any enployee for a plan year
shall be the anobunt of his conpensation which is taken into account
under the plan in calculating the contribution which my be nmade on his
behal f for such plan year.'

Subsec. (k)(3)(A). Pub. L. 99-514, Sec. 1116(b)(4), as anended hy
Pub. L. 100-647, Sec. 1011(k)(3)(B), substituted "~ any highly
conpensat ed enpl oyee'' for "~ “an enployee'' in concluding provisions.

Pub. L. 99-514, Sec. 1852(g)(2), substituted " "If an enployee is a
partici pant under 2 or nore cash or deferred arrangenents of the
enpl oyer, for purposes of determ ning the deferral percentage with
respect to such enployee, all such cash or deferred arrangenents shal
be treated as 1 cash or deferred arrangenent’'' for ~"The deferra
percentage taken into account under this subparagraph for any enpl oyee



who is a participant under 2 or nmore cash or deferred arrangenents of
the enmpl oyer shall be the sum of the deferral percentages for such
enpl oyee under each of such arrangenents''

Subsec. (k)(3)(A)(i). Pub. L. 99-514, Sec. 1112(d)(1), struck out
" “subparagraph (A) or (B) of'' before " “section 410(b)(1)""’

Subsec. (k)(3)(A)(ii). Pub. L. 99-514, Sec. 1116(c)(2), substituted
““paragraph (5)'' for " paragraph (4)''

Pub. L. 99-514, Sec. 1116(a), substituted ""1.25' for “~"1.5"' in
subcl. (1), and "2 percentage points'' for ~ 3 percentage points'' and
T2t for TU2.5"" in subcl. (I1).

Subsec. (k)(3)(C. Pub. L. 99-514, Sec. 1852(g)(1l), added subpar
(C) relating to treatnment of cash or deferred arrangenents.

Pub. L. 99-514, Sec. 1116(e), added subpar. (C) relating to enployer
contri butions.

Subsec. (k)(4). Pub. L. 99-514, Sec. 1116(b)(3), added par. (4).
Former par. (4) redesignated (5).

Subsec. (k)(5). Pub. L. 99-514, Sec. 1116(b)(3), (d)(1),
redesi gnated former par. (4) as (5) and substituted ““the term highly
conpensat ed enpl oyee' has the neaning given such term by section
414(q)'"' for “~“the term highly conpensated enpl oyee' neans any enpl oyee
who is nmore highly conpensated than two-thirds of all eligible
enpl oyees, taking into account only conpensation which is considered in
appl yi ng paragraph (3)''. Former par. (5) redesignated (6).

Subsec. (k)(6). Pub. L. 99-514, Sec. 1116(b)(3), redesignated fornmer
par. (5) as (6). Former par. (6) redesignated (7).

Pub. L. 99-514, Sec. 1879(g)(2), added par. (6).

Subsec. (k)(7). Pub. L. 99-514, Sec. 1116(b)(3), redesignated forner
par. (6) as (7).

Subsec. (k)(8). Pub. L. 99-514, Sec. 1116(c)(1l), added par. (8).

Subsec. (k)(9). Pub. L. 99-514, Sec. 1116(d)(2), added par. (9).

Subsec. (l). Pub. L. 99-514, Sec. 1111(a), amended subsec. (I)
general ly, substituting provisions relating to permitted disparity in
plan contributions or benefits for provisions relating to
nondi scrim natory coordi nati on of defined contribution plans with OASDI

Subsec. (nm). Pub. L. 99-514, Sec. 1117(a), added subsec. (m and
redesi gnated former subsec. (m as (n).

Pub. L. 99-514, Sec. 1898(c)(3), added subsec. (n).

Subsec. (n). Pub. L. 99-514, Sec. 1117(a), redesignated forner
subsec. (nm) as (n). Former subsec. (n) redesignated (0).

Pub. L. 99-514, Sec. 1898(c)(3), redesignated subsec. (0) as (n).

Subsec. (o0). Pub. L. 99-514, Sec. 1117(a), redesignated forner
subsec. (n) as (o).

Pub. L. 99-514, Sec. 1898(c)(3), redesignated subsec. (0) as (n).

1984- - Subsec. (a)(9). Pub. L. 98-369, Sec. 521(a)(1l), anended par
(9) generally, redesignating existing provisions as subpar. (A) and in
subpar. (A) as so redesignated struck out ““In the case of a plan which
provi des contributions or benefits for enployees sonme or all of whom are
enpl oyees within the nmeani ng of subsection (c)(1)'' before "“a trust

form ng part of such plan'', substituted "“the plan provides that the
entire interest of each enployee--'' for ~°, under the plan, the entire
i nterest of each enployee--'', redesignated subpars. (A) and (B) as cls.

(i) and (ii) respectively, incl. (i) as so redesignated substituted
provi sions stating that a qualified plan provides that the entire
interest will be distributed to the enployee not later than the

begi nning date for former provisions which provided alternative dates
for providing interest, in cl. (ii) as so redesignated substituted
alternate distribution dates to be set in accordance with regul ati ons
for former provisions stating that a qualified plan shall be distributed
not later than the taxable year in which the taxpayer attains age 70\1/
2\, and struck out the par. following cl. (ii) which provided ~"A trust
shall not be disqualified under this paragraph by reason of

di stributions under a designation, prior to the date of the enactnment of



thi s paragraph, by any enpl oyee under the plan of which such trust is a
part, of a nethod of distribution which does not nmeet the terns of the
precedi ng sentence.'', and added subpars. (B) to (F).
Pub. L. 98-369, Sec. 521(a)(2), repeal ed anendnment made by Pub. L.
97-248, Sec. 242(a). See 1982 Amendnment note bel ow
Subsec. (a)(10)(B)(iii). Pub. L. 98-369, Sec. 524(d)(1), added cl
(iii).
Subsec. (a)(11). Pub. L. 98-397, Sec. 203(a), anended par. (11)
generally, inserting provisions relating to preretirenment survivor
annuities, and substituting present four subpars. for fornmer eight
subpars.
Subsec. (a)(13). Pub. L. 98-397, Sec. 204(a), designated existing
provi si ons as subpar. (A), corrected the margin of subpar. (A), and
added subpar. (B).
Subsec. (a)(21). Pub. L. 98-369, Sec. 474(r)(13), substituted
provisions relating to the anobunt of the credit which would be all owabl e
under section 41 if the enployer nmade the transfer described in section
41(c)(1)(B) for former provisions which had related to the anount of
credit which would be all owabl e under section 46(a) if the enployer nade
the transfer described in section 48(n)(1) or under section 44Gif the
enpl oyer made the transfer described in section 443 c)(1)(B).
Subsec. (a)(22). Pub. L. 98-369, Sec. 491(e)(4), substituted
“section 409'' for " section 409A""

Subsec. (a)(23). Pub. L. 98-369, Sec. 491(e)(5), substituted
“section 409(h)'' for "~ “section 409A(h)'" in two places.

Subsec. (a)(24). Pub. L. 98-369, Sec. 211(b)(5), substituted
“section 818(a)(6)'' for "““section 805(d)(6)"'"

Subsec. (a)(25). Pub. L. 98-397, Sec. 301(b), added par. (25).
Subsec. (e). Pub. L. 98-369, Sec. 713(d)(3), repeal ed subsec. (e)
which related to contributions for prem uns on annuity, etc., contracts.

Subsec. (f)(2). Pub. L. 98-369, Sec. 713(c)(2)(A), substituted "~ (as
defined in section 408(n))'' for "~ "(as defined in subsection (d)(1))"'".

Subsec. (h)(6). Pub. L. 98-369, Sec. 528(b), added par. (6).

Subsec. (k)(1), (2). Pub. L. 98-369, Sec. 527(b)(1), inserted "~ (or
a pre-ERI SA nmoney purchase plan)''’

Subsec. (k)(2)(B). Pub. L. 98-369, Sec. 527(b)(3), substituted "~ (or
in the case of a profit sharing or stock bonus plan, hardship or the

attai nment of age 59\1/2\)'' for ~°, hardship or the attai nment of age
59\ 1/2\,"".

Subsec. (k)(3)(A). Pub. L. 98-369, Sec. 527(a), struck out
““qualified ' before ““cash or deferred arrangenent'', substituted

““shall not be treated as a qualified cash or deferred arrangenent
unless'' for “~“shall be considered to satisfy the requirenents of
subsection (a)(4), with respect to the ambunt of contributions, and of
subpar agraph (B) of section 410(b)(1) for a plan year if'', designated
provi si ons begi nning " “those enployees'' and ending "~ section
401(b)(1)'" as cl. (i) and text following as cl. (ii), redesignated
former cls. (i) and (ii) as subcls. (1) and (Il) and inserted text
follow ng subcl. (I1).

Subsec. (k)(5). Pub. L. 98-369, Sec. 527(b)(2), added par. (5).

1983- - Subsec. (a)(21). Pub. L. 97-448, Sec. 103(g)(2)(A), designated
part of existing provisions as subpar. (A) and added subpar. (B).

Subsec. (c)(2)(A)(vi). Pub. L. 98-21 added cl. (vi).

Subsec. (d)(2). Pub. L. 97-448, Sec. 306(a)(12), substituted
" paragraph (1)(B)'' for " paragraph (9)(B)''

Subsec. (d)(5). Pub. L. 97-448, Sec. 103(c)(10)(A), substituted
" " Subparagraphs (A) and (B) shall not apply to contributions described
in subsection (e), and shall not apply to any deducti bl e enpl oyee
contribution (as defined in section 72(0)(5))'"' for "~ Subparagraphs (A)
and (B) do not apply to contributions described in subsection (e)'' in
second sentence.

Subsec. (j)(3). Pub. L. 97-448, Sec. 103(d)(2), substituted " under



subpar agraph (A) of paragraph (2) shall be treated as begi nning a new
period of plan participation with respect only to such change'' for
““under subparagraph (A) of subsection (j)(2) shall be treated as
begi nning a new period of plan participation'' in |last sentence.
1982--Subsec. (a)(9). Pub. L. 97-248, Sec. 242(a), which was
repeal ed by Pub. L. 98-369, Sec. 521(a)(2), had anmended par. (9)
general ly, redesignating existing provisions as subpar. (A), in subpar
(A), as so redesignated, struck out prelimnary provision which limted
the application of this paragraph to plans providing contributions or
benefits for enployees some or all of whom were enployees within the
meani ng of subsec. (c)(1l), redesignated former subpars. (A) and (B) as
cls. (i) and (ii) of subpar. (A), incl. (i), as so redesignated,
substituted reference to a key enployee who is a participant in a top-
heavy plan for forner reference to owner-enployees (w thin the neaning
of subsec. (c)(3)), redesignated former cls. (i) and (ii) of subpar. (B)
as subcls. (1) and (Il) of cl. (ii), struck out former provision that a
trust would not be disqualified under this paragraph by reason of
di stributions under a designation, prior to the date of the enactnment of
thi s paragraph, by any enpl oyee under the plan of which such trust was a
part, of a nethod of distribution which did not nmeet the ternms of this
par agr aph, and addi ng subpar. (B).

Subsec. (a)(10). Pub. L. 97-248, Sec. 237(e)(1), anended par. (10)
general ly, redesignating subpar. (B) as (A) and striking out forner
subpar. (A) relating to qualified trust as a trust form ng part of such
pl an, for provisions relating to discrimnatory plans with respect to
nonapplicability of paragraph (3), the first and second sentences of
par agraph (5) and section 410 of this title.

Subsec. (a)(10)(B). Pub. L. 97-248, Sec. 240(b), added subpar. (B).

Subsec. (a)(17), (18). Pub. L. 97-248, Sec. 237(b), struck out pars.
(17) and (18) which related, respectively, to a plan which provides
contributions or benefits for enployees some or all of whom are
enpl oyees within the meaning of subsection (c)(1), or are sharehol der-
enpl oyees within the meani ng of section 1379(d), and a trust which is
part of a plan providing a defined benefit for enployees sonme or all of
whom are enpl oyees within the neaning of subsection (c)(1), or are
shar ehol der - enpl oyees within the neaning of section 1379(d).

Subsec. (a)(24). Pub. L. 97-248 added par. (24).

Subsec. (c)(1). Pub. L. 97-248, Sec. 238(d)(1), anended par. (1)
general ly, substituting in heading " Self-enployed individual treated as
enpl oyee'' for " Enployee'', adding subparagraph headi ngs, and
substituting provisions defining " ~enployee'' and " self-enployed
i ndividual'', for provisions defining "~ enpl oyee''

Subsec. (c)(2)(A). Pub. L. 97-248, Sec. 238(d)(2), added cl. (v).

Subsec. (d). Pub. L. 97-248, Sec. 237(a), redesignated pars. (9) to
(11) as (1) to (3), respectively. Former pars. (1) to (7), which related
to trusts created or organi zed before or after October 10, 1962,
contributions under the plan, benefits under the plan for enpl oyees,
contributions or benefits under the plan, limtations pursuant to the
pl an, applicability of requirenments of subsec. (a)(4) of this section
and distributions under the plan, respectively, were struck out.

Subsec. (j). Pub. L. 97-248, Sec. 238(b), struck out subsec. (j)
which related to general requirements, regulation guidelines, applicable
percentage, certain contributions and benefits not taken into account,
definitions, and special rules with respect to defined benefit plans
provi di ng benefits for self-enpl oyed individuals and sharehol der -
enpl oyees.

Subsecs. (1), (o). Pub. L. 97-248, Sec. 249(a), added subsec. (I)
and redesignated forner subsec. (I) as (0).

1981- - Subsec. (a)(17). Pub. L. 97-34, Sec. 312(b)(1), designated
provision relating to the annual conpensati on of each enpl oyee as
subpar. (A), and in subpar. (A) as so designated, substituted
**$200,000'" for "°$100,000'', and added subpar. (B).



Subsec. (a)(22). Pub. L. 97-34, Sec. 338(a), inserted " (other than
a profit-sharing plan)'' and substituted “"if'' for “"If'" and " such
plan'' for "~“said plan''

Subsec. (a)(23). Pub. L. 97-34, Sec. 335, substituted " 409A(h),
except that in applying section 409A(h) for purposes of this paragraph
the term “enpl oyer securities' shall include any securities of the
empl oyer held by the plan'' for ~~409A(h)(2)""

Subsec. (d)(4). Pub. L. 97-34, Sec. 312(e)(2), inserted provision
maki ng subpar. (B) inapplicable to any distribution to which section
72(m (9) applies.

Subsec. (d)(5). Pub. L. 97-34, Sec. 314(a)(1l), inserted provision
maki ng subpar. (C) inapplicable to a distribution on account of the
term nation of the plan

Subsec. (e). Pub. L. 97-34, Sec. 312(c)(2), substituted " for such
taxabl e year exceeds $15,000'' for "~“for all such years exceeds
$7,500'".

Subsec. (j). Pub. L. 97-34, Sec. 312(c)(3), (4), substituted in par
(2)(A) "~ $100,000'" for " $50,000'' and in par. (3) inserted provision
that for purposes of this paragraph, a change in the annual conpensation
taken into account under subpar. (A) of subsec. (j)(2) be treated as
begi nning a new period of plan participation

1980- - Subsec. (a)(2). Pub. L. 96-364, Secs. 208(e), 410(b), inserted
provisions relating to applicability to nultienployer plans and return
of contributions made by a mi stake of law or fact, or return of
withdrawal liability paynent.

Subsec. (a)(4). Pub. L. 96-605, Sec. 225(b)(1), substituted
““section 410(b)(3)(A)'" for "“section 410(b)(2)(A)"'".

Subsec. (a)(12). Pub. L. 96-364, Sec. 208(a), substituted provisions
relating to applicability to multienployer plans subject to title IV of
the Enpl oyee Retirement Income Security Act of 1974 of provisions of
precedi ng sentence, for provisions relating to applicability of
paragraph to nultienployer plans to extent determ ned by Corporation

Subsec. (a)(20). Pub. L. 96-222, Sec. 101(a)(14)(E)(iii),
substituted "~ “nakes a qualifying rollover distribution (determned as if
section 402(a)(5)(D)(i) did not contain subclause (I1) thereof)
described in section 402(a)(5) (A (i) or 403(a)(4)(A(i)'" for ~“makes a
payment or distribution described in section 402(a)(5)(i) or
403(a)(4) (i)' ".

Subsec. (a)(21). Pub. L. 96-222, Sec. 101(a)(7)(L)(i)(V),
substituted ““a tax credit enployee stock ownership plan'' for "“an
ESOP' ' .

Subsec. (a)(22)(B). Pub. L. 96-222, Sec. 101(a)(9), substituted
“Tare securities'' for "Tas securities''

Subsec. (a)(23). Pub. L. 96-605, Sec. 221(a), added par. (23).

Subsec. (d)(3)(B). Pub. L. 96-605, Sec. 225(b)(2), substituted in
cl. (i) "~ “section 410(b)(3)(A)"'' for "~“section 410(b)(2)(A)'' and in cl
(ii) "~ “section 410(b)(3)(C)"'" for “~“section 410(b)(2)(O"".

1978- - Subsec. (a)(5). Pub. L. 95-600, Sec. 152(e), inserted
provision that for purposes of determ ning whether one or nore plans of
t he enpl oyer satisfy the requirenents of section 410(b)(4), an enployer
may take into account all sinplified enployee pensions to which only the
enpl oyer contri butes.

Subsec. (a)(21). Pub. L. 95-600, Sec. 141(f)(3), substituted
TTESOP'' for " enployee stock option plan which satisfies the
requi renents of section 301(d) of the Tax Reduction Act of 1975'' and
““section 48(n)(1)'" for " “subsection (d)(6) or (e)(3) of section 301 of
t he Tax Reduction Act of 1975''.

Subsec. (a)(22). Pub. L. 95-600, Sec. 143(a), added par. (22).

Subsecs. (k), (I). Pub. L. 95-600, Sec. 135(a), added subsec. (k)
and redesignated fornmer subsec. (k) as (I).

1976- - Subsec. (a). Pub. L. 94-455, Secs. 803(b)(2), 1901(a)(56),
1906(b) (13)(A), struck out "“or his delegate'' after "~ Secretary'' in



pars. (5), (11), and (14), substituted references to Sept. 2, 1974, for
references to the enactnment of the Enployee Retirenment |ncone Security
Act of 1974 in pars. (12), (13), (15), and (19), added par. (21), and
inserted reference to par. (20) in provisions follow ng par. (21), such
addition of reference to par. (20) duplicating amendment by Pub. L. 94-
267, Sec. 1(c)(2).

Pub. L. 94-267, Sec. 1(c)(2), substituted "°(19), and (20)'"' for
“Tand (19)''.

Subsec. (a)(20). Pub. L. 94-267, Sec. 1(c)(1), added par. (20).

Subsecs. (b), (c), (d). Pub. L. 94-455, Sec. 1906(b)(13)(A), struck
out ““or his delegate'' after " “Secretary''.

Subsec. (f). Pub. L. 94-455, Sec. 1505(b), inserted reference to
contracts (other than life, health, or accident, property, casualty, or
liability insurance contracts) issued by an insurance conmpany qualified
to do a business in a State and struck out "“or his delegate'' after
T Secretary''.

Subsecs. (h), (i), (j). Pub. L. 94-455, Sec. 1906(b)(13)(A), struck
out ““or his delegate'' after " “Secretary''.

1974--Subsec. (a). Pub. L. 93-406, Sec. 1021(a)(2), inserted
provi si on that paragraphs (11), (12), (13), (14), (15), and (19) shal
apply only in the case of a plan to which section 411 (relating to
m ni mum vesti ng standards) applies without regard to subsection (e)(2)
of this section.

Subsec. (a)(3). Pub. L. 93-406, Sec. 1016(a)(2)(A), substituted
provisions referring sinply to a plan of which the trust is a part and
the satisfaction by that plan of the requirenents of section 410
(relating to mininmum participation standards) for provisions referring
to a trust, trusts, or trust or trusts and annuity plan or plans
designated by the enployer as constituting parts of a plan intended to
qual i fy under subsec. (a) and spelling out the requisite coverage of the
pl an.

Subsec. (a)(4). Pub. L. 93-406, Sec. 1022(a), struck out provisions
referring to persons whose principal duties consist in supervising the
wor k of ot her enployees and inserted provisions directing the exclusion
from consideration of enployees described in section 410(b)(2) (A and
(O.

Subsec. (a)(5). Pub. L. 93-406, Secs. 1012(b), 1016(a)(2)(B),

i nserted provisions covering the deternination of whether two or nore
pl ans of an enployer satisfy the requirenents of par. (4) when

consi dered as a single plan and substituted "~ “shall not be considered
discrimnatory within the neaning of paragraph (4) of section 410(b)
(wi thout regard to paragraph (1)(A) thereof)'' for "~“shall not be
considered discrimnatory within the neani ng of paragraph (3)(B) or
(4)"'".

Subsec. (a)(7). Pub. L. 93-406, Sec. 1016(a)(2)(C), substituted
provisions referring sinply to the satisfaction by the plan of which a
trust is a part of the requirements of section 411 (relating to m ninum
vesting standards) for provisions spelling out in detail the conditions
which the plan had to satisfy in order that the trust form ng part of
that plan constitute a qualified trust under this section

Subsec. (a)(10)(A). Pub. L. 93-406, Secs. 1022(b)(1), 2001(e)(4),
inserted reference to section 410 in provisions preceding cl. (i) and
substituted " “subsection (e)'' for "~ “subsection (e)(3)(A)'" incl. (ii).

Subsec. (a)(11). Pub. L. 93-406, Sec. 1021(a)(1), added par. (11).

Subsec. (a)(12). Pub. 93- 406, Sec. 1021(b), added par. (12).

Subsec. (a)(13). Pub. 93-406, Sec. 1021(c), added par. (13).

Subsec. (a)(14). Pub. 93-406, Sec. 1021(d), added par. (14).

Subsec. (a)(15). Pub. 93-406, Sec. 1021(e), added par. (15).

Subsec. (a)(16). Pub. 93-406, Sec. 2004(a)(1), added par. (16).

Subsec. (a)(17). Pub. 93-406, Sec. 2001(c), added par. (17).

Subsec. (a)(18). Pub. 93- 406, Sec. 2001(d)(1), added par. (18).

Subsec. (a)(19). Pub. 93-406, Sec. 1021(f), added par. (19).
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Subsec. (b). Pub. L. 93-406, Sec. 1023, substituted reference to the
requi renents of subsection (a) for the period beginning with the date on
whi ch a stock bonus, pension, profit-sharing, or annuity plan was put
into effect, or for the period beginning with the earlier of the date on
whi ch there was adopted or put into effect any anendnent which caused
the plan to fail to satisfy such requirenents, and ending with the tine
prescribed by law for filing the return of the enployer for his taxable
year in which such plan or amendment was adopted (including extensions
thereof) or such later tine as the Secretary or his del egate may
designate for reference to the requirements of paragraphs (3), (4), (5),
and (6) of subsection (a) for the period beginning with the date on
whi ch a stock bonus, pension, profit-sharing, or annuity plan was put
into effect and ending with the 15th day of the third nmonth foll ow ng
the cl ose of the taxable year of the enployer in which the plan was put
in effect.

Subsec. (d)(1). Pub. L. 93-406, Sec. 1022(c), (f), substituted
T COctober 10, 1962'' for ~“the date of the enactnment of this
subsection'' and "~ assets thereof are held by a bank or other person who
denonstrates to the satisfaction of the Secretary or his del egate that
the manner in which he will adnminister the trust will be consistent with
the requirenments of this section. A trust shall not be disqualified
under this paragraph nerely because a person (including the enployer)
other than the trustee or custodian so adnministering the trust'' for
““trustee is a bank, but a person (including the enployer) other than a
bank'' and inserted reference to an insured credit union (within the
meani ng of section 101(6) of the Federal Credit Union Act) in definition
of " bank'".

Subsec. (d)(3). Pub. L. 93-406, Sec. 1022(b)(2), inserted reference
to the section 410(a)(3) definition of ~“years of service'' and
substituted reference to enployees included in a unit of enployees
covered by a collective-bargai ning agreenment described in section
410(b) (2) (A) and enpl oyees who are nonresi dent aliens described in
section 410(b)(2)(C) for reference to enpl oyees whose customary
enpl oyment was for not nore than 20 hours in any one week or was for not
nore than 5 nonths in any cal endar year

Subsec. (d)(4)(B). Pub. L. 93-406, Sec. 2001(h)(1), inserted ""in
excess of contributions nade by an owner-enpl oyee as an enpl oyee'' after
" benefits''.

Subsec. (d)(5). Pub. L. 93-406, Sec. 2001(e)(1l), substituted
* Subpar agraphs (A) and (B) do not apply to contributions described in
subsection (e)'' for " Subparagraphs (A) and (B) shall not apply to any
contribution which is not considered to be an excess contribution (as
defined in subsection (e)(1)) by reason of the application of subsection
(e)(3)"".

Subsec. (d)(8). Pub. L. 93-406, Sec. 2001(e)(2), struck out par. (8)
covering excess contributions.

Subsec. (e). Pub. L. 93-406, Sec. 2001(e)(3), struck out pars. (1)
and (2) which defined and described the effect of excess contributions,
redesi gnated par. (3) as the entire subsec. (e) and in provisions as
thus carried forward as the entire subsec. (e) substituted "~ $7, 500
for “7$2,500'' and inserted references to section 4972(b).

Subsec. (f). Pub. L. 93-406, Sec. 1022(d), expanded provisions to
cover annuity contracts.

Subsecs. (j), (k). Pub. L. 93-406, Sec. 2001(d)(2), added subsec.

(j) and redesignated former subsec. (j) as (k).
1971--Subsec. (i). Pub. L. 91-691 struck out "~ “multi-enployer'

before " “pension plans'' in heading, and substituted " one or nore

enpl oyers'' for ““two or nore enployers who are not related (determ ned
under regul ations prescribed by the Secretary or his delegate)'' in par.
(1).

1966- - Subsec. (a)(10)(A)(ii). Pub. L. 89-809, Sec. 204(b)(1)(A),
struck out " (determ ned without regard to section 404(a)(10))'' after



" “deduct ed under section 404"’

Subsec. (c)(2)(A). Pub. L. 89-809, Sec. 204(c), struck out "“to the
extent that such net earnings constitute earned inconme (as defined in
section 911(b) but determined with the application of subparagraph
(B))'" after "“The term “earned incone' neans the net earnings from
sel f-enpl oynent (as defined in section 1402(a))'', added cl. (i) and
redesignated former cls. (i) to (ii) as (ii) to (iv) respectively, and
struck out references to section 911(b) and subparagraph (B), as in
effect for a taxable year beginning on January 1, 1963, in text
following cl. (iv).

Subsec. (c)(2)(B). Pub. L. 89-809, Sec. 204(c), struck out subpar
(B) relating to earned i ncome when both personal services and capita
are material incone-producing factors. See subsec. (c)(2)(A)(i).

Subsec. (c)(2)(C). Pub. L. 89-809, Sec. 205(a), added subpar. (O

Subsecs. (d)(5)(A), (B), (d)(6)(A, (e)(1)(A), (B)(i), (3). Pub. L.
89-809, Sec. 204(b)(1)(B) to (E), struck out "~ (determ ned w thout
regard to section 404(a)(10))'' wherever appearing.

1965- - Subsec. (d)(4)(B). Pub. L. 89-97 substituted "~ “section
72(m(7)'" for ““section 213(g)(3)""'

1964- - Subsecs. (i), (j). Pub. L. 88-272 added subsec. (i) and
redesi gnated former subsec. (i) as (j).

1962- - Subsec. (a)(5). Pub. L. 87-792, Sec. 2(1), inserted provisions
defining total compensation for purposes of par. (5) and par. (10) of
this subsection.

Subsec. (a)(7) to (10). Pub. L. 87-792, Sec. 2(2), added pars. (7)
to (10).

Subsecs. (c) to (g). Pub. L. 87-792, Sec. 2(3), added subsecs. (c)
to (g). Former subsec. (c) redesignated (h).

Subsec. (h). Pub. L. 87-863 added subsec. (h). Former subsec. (h)
redesi gnated (i).

Pub. L. 87-792, Sec. 2(3), redesignated former subsec. (c) as (h).

Subsec. (i). Pub. L. 87-863 redesignated former subsec. (h) as (i).

Ef fecti ve Date of 2000 Anendnent

Amendment by Pub. L. 106-554 effective as if included in the
provi sions of the Small Business Job Protection Act of 1996, Pub. L.
104- 188, to which such amendnent relates, see section 1(a)(7) [title
11, Sec. 316(e)] of Pub. L. 106-554, set out as a note under section 51
of this title.

Ef fecti ve Date of 1997 Anendnent

Section 1502(c) of Pub. L. 105-34 provided that: "~ The anmendnents
made by this section [amending this section and section 1056 of Title
29, Labor] shall apply to judgnents, orders, and decrees issued, and
settl enment agreenents entered into, on or after the date of the
enactment of this Act [Aug. 5, 1997].°

Section 1505(d) of Pub. L. 105-34, as anended by Pub. L. 105-206,
title VI, Sec. 6015(b), July 22, 1998, 112 Stat. 820, provided that:

(1) In general.--The anmendnents nmade by this section [anmending
this section and sections 403 and 410 of this title] apply to taxable
years beginning on or after the date of enactnment of this Act [Aug. 5,
1997] .

"7 (2) Treatnent for years beginning before date of enactment.--A
governmental plan (within the meaning of section 414(d) of the Interna
Revenue Code of 1986) mmintained by a State or |ocal governnent or
political subdivision thereof (or agency or instrumentality thereof)
shall be treated as satisfying the requirenents of sections 401(a)(3),
401(a)(4), 401(a)(26), 401(k), 401(m, 403(b)(1)(D and (b)(12)(A) (i),



and 410 of such Code for all taxable years beginning before the date of
enact ment of this Act."''

Section 1525(b) of Pub. L. 105-34 provided that: " The anmendnents
made by subsection (a) [amending this section] shall apply to years
begi nni ng after Decenber 31, 1997.°

Section 1530(d) of Pub. L. 105-34 provided that: "~ The anendnents
made by this section [anmending this section and sections 404, 415, 664,
674, 2055, 2056, 4947, 4975, 4978, and 4979A of this title] shall apply
to transfers made by trusts to, or for the use of, an enpl oyee stock
ownership plan after the date of the enactment of this Act [Aug. 5,
1997]."

Amendment by section 1601(d)(2)(A), (B), (3) of Pub. L. 105-34
effective as if included in the provisions of the Snall Business Job
Protection Act of 1996, Pub. L. 104-188, to which it relates, and
amendnment by section 1601(d)(2)(D) of Pub. L. 105-34 applicable to
cal endar years beginning after Aug. 5, 1997, see section 1601(j) of Pub
L. 105-34, set out as a note under section 23 of this title.

Ef fective Date of 1996 Anmendnent

Amendment by section 1401(b)(5), (6) of Pub. L. 104-188 applicable
to taxabl e years beginning after Dec. 31, 1999, with retention of
certain transition rules, see section 1401(c) of Pub. L. 104-188, set
out as a note under section 402 of this title.

Section 1404(b) of Pub. L. 104-188 provided that: "~ The anendnent
made by subsection (a) [amending this section] shall apply to years
begi nni ng after Decenmber 31, 1996.'°

Section 1422(c) of Pub. L. 104-188 provided that: "~ The anendnents
made by this section [amending this section] shall apply to plan years
begi nni ng after Decenmber 31, 1996.°

Section 1426(b) of Pub. L. 104-188 provided that: " The amendnent
made by this section [anending this section] shall apply to plan years
begi nning after Decenber 31, 1996, but shall not apply to any cash or
deferred arrangenent to which clause (i) of section 1116(f)(2)(B) of the
Tax Reform Act of 1986 applies [Pub. L. 99-514, set out below].""'

Amendnment by section 1431(b)(2) of Pub. L. 104-188 applicable to
years beginning after Dec. 31, 1996, and anendnent by section
1431(c)(1)(B) of Pub. L. 104-188 applicable to years begi nning after
Dec. 31, 1996, except that in determ ning whether an enployee is a
hi ghl y conpensated enpl oyee for years beginning in 1997, amendnment by
section 1431(c)(1)(B) to be treated as having been in effect for years
begi nning in 1996, see section 1431(d) of Pub. L. 104-188, set out as a
note under section 414 of this title.

Section 1432(c) of Pub. L. 104-188 provided that: "~ The anendnents
made by this section [anmending this section] shall apply to years
begi nni ng after Decenmber 31, 1996.°

Section 1433(f) of Pub. L. 104-188 provided that:

"“(1) In general.--The amendnents made by this section [anendi ng
this section] shall apply to years begi nning after December 31, 1998.

"7 (2) Exceptions.--The anmendnents made by subsections (c¢), (d), and
(e) [amending this section] shall apply to years beginning after
December 31, 1996.°

Section 1441(b) of Pub. L. 104-188 provided that: "~ The anendnents
made by this section [anmending this section] shall apply to years
begi nni ng after Decenmber 31, 1996.°

Section 1443(c) of Pub. L. 104-188 provided that:

"*(1) Distributions.--The amendnents made by subsection (a)
[amendi ng this section] shall apply to distributions after the date of
the enactment of this Act [Aug. 20, 1996].

"7(2) Public utility districts.--The amendnments nade by subsection
(b) [amending this section] shall apply to plan years beginning after



December 31, 1996.°

Section 1445(b) of Pub. L. 104-188 provided that: "~ The anendnent
made by this section [anmending this section] shall apply to years
begi nni ng after Decenmber 31, 1996.°

Section 1459(c) of Pub. L. 104-188 provided that: " The amendnents
made by this section [anending this section] shall apply to plan years
begi nning after Decenmber 31, 1998.°

Ef fecti ve Date of 1994 Anmendnent

Section 732(e) of Pub. L. 103-465 provided that:

""(1) In general.--Except as provided in paragraph (2), the
anmendnents made by this section [amending this section and sections 402,
408, and 415 of this title] shall apply to years beginning after
December 31, 1994.

"7 (2) Rounding not to result in decreases.--The anendnents nmade by
this section providing for the roundi ng of indexed anpbunts shall not
apply to any year to the extent the rounding would require the indexed
anount to be reduced bel ow the anpunt in effect for years beginning in
1994. "'

Section 751(b) of Pub. L. 103-465 provided that:

"7(1) In general.--Except as provided in paragraph (2), the
amendnents made by this section [amending this section and sections 404,
412, and 4971 of this title] shall apply to plan years begi nning after
Decenmber 31, 1994.

"7 (2) Reference.--The anendnent nade by subsection (a)(11) [anmending
section 404 of this title] shall take effect on the date of the
enactnment of this Act [Dec. 8, 1994].'

Section 766(d) of Pub. L. 103-465 provided that: " The amendnents
made by this section [anending this section and sections 1054 and 1322
of Title 29, Labor] shall apply to plan anendnents adopted on or after
t he date of enactnent of this Act [Dec. 8, 1994].°'

Amendment by section 776(d) of Pub. L. 103-465 effective with
respect to distributions that occur in plan years commenci ng on or after
Jan. 1, 1996, see section 776(e) of Pub. L. 103-465, set out as a note
under section 1056 of Title 29, Labor

Section 781 of title VII of Pub. L. 103-465 provided that: "  Except
as otherwi se provided in this subtitle [subtitle F (Secs. 750-781) of
title VII of Pub. L. 103-465, enacting sections 1310, 1311, and 1350 of
Title 29, Labor, anmending this section, sections 404, 411, 412, 415,
417, 4971, and 4972 of this title, and sections 1053 to 1056, 1082,
1132, 1301, 1303, 1305, 1306, 1322, 1341, 1342, and 1343 of Title 29,
and enacting provisions set out as notes under this section, sections 1,
411, 412, and 4972 of this title, and sections 1056, 1082, 1303, 1306,
1310, 1311, 1322, 1341, and 1342 of Title 29], the amendnents nade by
this subtitle shall be effective on the date of enactnent of this Act
[Dec. 8, 1994].°

Ef fecti ve Date of 1993 Anendnent

Section 13212(d) of Pub. L. 103-66, provided that:

(1) In general.--Except as provided in this subsection, the
anmendnents nmade by this section [anending this section and sections 404,
408, and 505 of this title] shall apply to benefits accruing in plan
years beginning after Decenmber 31, 1993.

"7(2) Collectively bargained plans.--1n the case of a plan
mai nt ai ned pursuant to 1 or nore collective bargaining agreenents
bet ween enpl oyee representatives and 1 or nore enployers ratified before
the date of the enactnent of this Act [Aug. 10, 1993], the anendnents
made by this section shall not apply to contributions or benefits



pursuant to such agreenments for plan years beginning before the earlier
of - -
" (A) the latest of--
(i) January 1, 1994,
"T(ii) the date on which the last of such collective
bar gai ni ng agreements termnates (w thout regard to any
extensi on, amendnent, or nodification of such agreements on or
after such date of enactnent), or
“T(iii) in the case of a plan nmintained pursuant to
col | ective bargaining under the Railway Labor Act [45 U S.C 151
et seq.], the date of execution of an extension or replacenent
of the last of such collective bargai ning agreenents in effect
on such date of enactnment, or
T (B) January 1, 1997.
"7(3) Transition rule for state and |l ocal plans.--

""(A) In general.--1n the case of an eligible participant in a
governmental plan (within the neaning of section 414(d) of the
I nternal Revenue Code of 1986), the dollar limtation under section
401(a) (17) of such Code shall not apply to the extent the amount of
conpensation which is allowed to be taken into account under the
pl an woul d be reduced bel ow the amobunt which was allowed to be taken
into account under the plan as in effect on July 1, 1993.

"*(B) Eligible participant.--For purposes of subparagraph (A),
an eligible participant is an individual who first becanme a
participant in the plan during a plan year beginning before the 1st
pl an year beginning after the earlier of--

““(i) the plan year in which the plan is amended to refl ect
the amendnents nmade by this section, or

" (ii) December 31, 1995.

"7 (C Plan nust be amended to incorporate linmts.--This
par agr aph shall not apply to any eligible participant of a plan
unl ess the plan is amended so that the plan incorporates by
reference the dollar limtation under section 401(a)(17) of the
I nternal Revenue Code of 1986, effective with respect to noneligible
partici pants for plan years begi nning after Decenber 31, 1995 (or
earlier if the plan anmendnent so provides).'

Ef fective Date of 1992 Anmendnent

Amendrent by section 521(b)(5)-(8) of Pub. L. 102-318 applicable to
di stributions after Dec. 31, 1992, see section 521(e) of Pub. L. 102-
318, set out as a note under section 402 of this title.

Section 522(d) of Pub. L. 102-318 provided that:

""(1) In general.--Except as provided in paragraph (2), the
amendnents made by this section [amending this section and sections 402
to 404, 3402, 3405, 6047, and 6652 of this title] shall apply to
di stributions after Decenber 31, 1992.

'(2) Transition rule for certain annuity contracts.--1f, as of July
1, 1992, a State law prohibits a direct trustee-to-trustee transfer from
an annuity contract described in section 403(b) of the Internal Revenue
Code of 1986 which was purchased for an enpl oyee by an enpl oyer which is
a State or a political subdivision thereof (or an agency or
instrumentality of any 1 or nore of either), the amendnents nmade by this
section shall not apply to distributions before the earlier of--

" (A) 90 days after the first day after July 1, 1992, on which
such transfer is allowed under State |aw, or
' (B) January 1, 1994.°'

Ef fective Date of 1990 Anendnent



Amendrment by Pub. L. 101-508 applicable to transfers in taxable
years beginning after Dec. 31, 1990, see section 12011(c)(1) of Pub. L
101-508, set out as an Effective Date note under section 420 of this
title.

Ef fective Date of 1989 Anendnents

Section 7311(b) of Pub. L. 101-239 provided that:

(1) In general.--The anmendnent made by this section [amending this
section] shall apply to contributions after October 3, 1989.

"7 (2) Transition.--The amendnent made by this section shall not
apply to contributions made before January 1, 1990, if--

" (A) the enployer requested before October 3, 1989, a private
letter ruling or determination letter with respect to the
qualification of the plan maintaining the account under section
401(h) of the Internal Revenue Code of 1986,

"7 (B) the request sets forth a nmethod under which the anpunt of
contributions to the account are to be deternined on the basis of
cost,

"7 (C) such nethod is perm ssible under section 401(h) of such
Code under the provisions of General Counsel Menorandum 39785, and

(D) the Internal Revenue Service issued before October 4,

1989, a private letter ruling, determ nation letter, or other letter

providing that the specific plan involved qualifies under section

401(a) of such Code when such method is used, that contributions to

the account are deductible, or acknow edgi ng that the account would

not adversely affect the qualified status of the plan (contingent on
all phases of the particular plan being approved).'

Amendment by sections 7811(g)(1), (h)(3) and 7816(1) of Pub. L. 101-
239 effective, except as otherw se provided, as if included in the
provi sion of the Technical and M scel |l aneous Revenue Act of 1988, Pub
L. 100-647, to which such amendnent rel ates, see section 7817 of Pub. L
101- 239, set out as a note under section 1 of this title.

Section 7882 of Pub. L. 101-239 provided that: "~ Except as otherw se
provided in this subpart [subpart C (Secs. 7881, 7882) of part V of
title VII of Pub. L. 101-239, anending this section and sections 411 and
412 of this title, and sections 1002, 1021, 1023, 1054, 1082, 1083,
1085b, 1103, 1107, 1108, 1113, 1132, 1306, 1322, 1341, 1342, 1344, 1362,
1364, 1368, 1370, and 1371 of Title 29, Labor, enacting provisions set
out as a note under section 1054 of Title 29, and anendi ng provisions
set out as notes under sections 404 and 412 of this title and sections
1021, 1301, 1322, and 1344 of Title 29], any anmendnment made by this
subpart shall take effect as if included in the provision of the Pension
Protection Act [Pub. L. 100-203, title I X, subtitle D, part II,

Secs. 9302-9346] to which such anendnent rel ates.'

Amendment by Pub. L. 101-140 effective as if included in section
1151 of Pub. L. 99-514, see section 203(c) of Pub. L. 101-140, set out
as a note under section 79 of this title.

Ef fective Date of 1988 Anendnent

Section 1011(c)(7)(E) of Pub. L. 100-647 provided that:

"7 (i) Except as provided in clause (ii), the amendnents made by this
par agraph [anmending this section and sections 403, 408, and 501 of this
title] shall apply to plan years begi nning after Decenmber 31, 1987.

“T(ii) In the case of a plan described in section 1105(c)(2) of the
Ref orm Act [section 1105(c)(2) of Pub. L. 99-514, set out as an
Ef fective Date of 1986 Amendnent note under section 402 of this title],
the anmendnents made by this paragraph shall not apply to contributions
made pursuant to an agreement described in such section for plan years



begi nni ng before the earlier of--
“T(1) the later of January 1, 1988, or the date on which the

| ast of such agreenments term nates (determ ned without regard to any

ext ensi on thereof after February 28, 1986), or

(1) January 1, 1989.°

Section 1011(k)(1)(C of Pub. L. 100-647 provided that:

" (i) Subparagraph (A)(i) of section 401(k)(10) of the 1986 Code (as
added by subparagraph (B)) shall apply to distributions after Cctober
16, 1987.

T (ii) Subparagraph (B) of section 401(k)(10) of the 1986 Code (as
added by subparagraph (B)) shall apply to distributions after March 31
1988. "'

Section 1011(1)(5)(B) of Pub. L. 100-647 provided that: "~ The
amendment made by this paragraph [anending this section] shall take
effect as if included in the anendnments made by section 1120 of the
Ref orm Act [Pub. L. 99-514]."'

Amendnment by sections 1011(d)(4), (e)(3), (9)(1)-(3), (h)(3),
(DA, (B, (2)-(7), (9, (1)(1)-(4), (6), (7), 1011A(j), (I), and
1011B(j) (1), (2), (6), (K)(1), (2) of Pub. L. 100-647 effective, except
as otherwi se provided, as if included in the provision of the Tax Reform
Act of 1986, Pub. L. 99-514, to which such amendnent rel ates, see
section 1019(a) of Pub. L. 100-647, set out as a note under section 1 of
this title.

Section 6053(b) of Pub. L. 100-647 provided that: " The amendnent
made by subsection (a) [anending this section] shall take effect as if
i ncluded in the anendnents made by section 1121 of the Reform Act [Pub
L. 99-514].""

Section 6055(b) of Pub. L. 100-647 provided that: "~ The anendnent
made by this section [anending this section] shall take effect as if
i ncluded in the anendnents made by section 1112(b) of the Reform Act
[Pub. L. 99-514].""

Section 6071(d) of Pub. L. 100-647 provided that: " The amendnents
made by this section [amending this section and section 457 of this
title] shall apply to taxable years beginning after the date of the
enactnent of this Act [Nov. 10, 1988].'

Ef fective Date of 1987 Anmendnent

Section 9341(c) of Pub. L. 100-203, as amended by Pub. L. 101-239,
title VII, Sec. 7881(i)(5), Dec. 19, 1989, 103 Stat. 2442, provided
t hat :

(1) In general.--Except as provided in this subsection, the
amendnents made by this section [enacting section 1085b of Title 29,
Labor, and anending this section] shall apply to plan anendnents adopted
after the date of the enactnment of this Act [Dec. 22, 1987].

"7 (2) Collective bargaining agreenments.--1n the case of a plan
mai nt ai ned pursuant to 1 or nore collective bargaining agreenents
bet ween enpl oyee representatives and 1 or nore enployers ratified before
the date of the enactnment of this Act, the amendnents made by this
section shall not apply to plan anendnents adopted pursuant to
col l ective bargai ning agreenents ratified before the date of enactnment
(wi thout regard to any extension, anmendnent, or nodification of such
agreenents on or after such date of enactnent).''’

Ef fective Date of 1986 Anmendnent

Amendrent by section 1106(d) (1) of Pub. L. 99-514 applicable to
benefits accruing in years beginning after Dec. 31, 1988, except as
ot herwi se provi ded, see section 1106(i)(5) of Pub. L. 99-514, set out as
a note under section 415 of this title.



Section 1111(c) of Pub. L. 99-514, as anended by Pub. L. 100-647,
title I, Sec. 1011(g)(4), Nov. 10, 1988, 102 Stat. 3464, provided that:

"7 (1) Subsection (a).--The anendnents nade by subsection (a)
[amendi ng this section] shall apply to benefits attributable to plan
years beginning after Decenber 31, 1988.

"7 (2) Subsection (b).--The anendnments nmade by subsection (b)
[amendi ng this section] shall apply to years begi nning after Decenber
31, 1988.

"7 (3) Special rule for collective bargaining agreenments.--In the
case of a plan maintained pursuant to 1 or nore collective bargaining
agreenents between enpl oyee representatives and 1 or nore enpl oyers
ratified before March 1, 1986, the anendnents nade by this section shal
not apply to plan years begi nning before the earlier of--

"“(A) the later of--

(i) January 1, 1989, or

“T(ii) the date on which the last of such collective
bar gai ni ng agreenents term nates (determ ned without regard to
any extension thereof after February 28, 1986), or
7 (B) January 1, 1991.°

Section 1112(e) of Pub. L. 99-514, as anended by Pub. L. 100-647,
title I, Sec. 1011(h)(6)-(9), Nov. 10, 1988, 102 Stat. 3465, provided
t hat :

"7 (1) In general.--The anmendnents made by this section [anendi ng
this section and sections 402, 404, 406, 407, 410, and 818 of this
title] shall apply to plan years beginning after Decenber 31, 1988.

"7 (2) Special rule for collective bargaining agreenments.--In the
case of a plan maintained pursuant to 1 or nore collective bargaining
agreenents between enpl oyee representatives and 1 or nore enpl oyers
ratified before March 1, 1986, the anendnents nade by this section shal
not apply to plan years begi nning before the earlier of--

""(A) the later of--

(i) January 1, 1989, or

"T(ii) the date on which the last of such collective
bar gai ni ng agreenent term nates (determ ned without regard to
any extension thereof after February 28, 1986), or
"7 (B) January 1, 1991.

"7 (3) Waiver of excise tax on reversions.--

“"(A) In general.--1If--

"T(i) a plan is in existence on August 16, 1986,

“(ii) such plan would fail to meet the requirements of
section 401(a)(26) of the Internal Revenue Code of 1986 (as
added by subsection (b)) if such section were in effect for the
pl an year includi ng August 16, 1986, and

“T(iii) there is no transfer of assets to or liabilities
fromthe plan or spinoff or merger involving such plan after
August 16, 1986,

then no tax shall be inposed under section 4980 of such Code on any

enpl oyer reversion by reason of the term nation or nmerger of such

pl an before the 1st year to which the anendnment nmade by subsection

(b) applies.
"T(B) Interest rate for determ ning accrued benefit of highly
conpensat ed enpl oyees for certain purposes.--In the case of a

term nation, transfer, or distribution of assets of a plan described
i n subparagraph (A)(ii) before the 1st year to which the amendnent
made by subsection (b) applies--

T (i) Anmount eligible for rollover, incone averaging, or
tax-free transfer.--For purposes of deternmining any eligible
amount, the present value of the accrued benefit of any highly
conpensat ed enpl oyee shall be determ ned by using an interest
rate not |ess than the highest of--

T (1) the applicable rate under the plan's nethod in

ef fect under the plan on August 16, 1986,



"7 (1'l) the highest rate (as of the date of the

term nation, transfer, or distribution) detern ned under any

of the nethods applicable under the plan at any tinme after

August 15, 1986, and before the term nation, transfer, or

distribution in calculating the present value of the accrued

benefit of an enployee who is not a highly conpensated

enpl oyee under the plan (or any other plan used in

determ ni ng whether the plan neets the requirenents of

section 401 of the Internal Revenue Code of 1986), or
TT(1'l1) 5 percent.

“T(ii) Eligible amunt.--For purposes of clause (i), the
term “eligible anpunt' nmeans any amount with respect to a highly
conmpensat ed enpl oyee whi ch- -

“T(1) may be rolled over under section 402(a)(5) of such

Code,

“T(1l) is eligible for income averagi ng under section

402(e) (1) of such Code, or capital gains treatnent under

section 402(a)(2) or 403(a)(2) of such Code (as in effect

before this Act), or
(1'11) may be transferred to another plan without

i nclusion in gross incone.

“T(iii) Ampunts subject to early w thdrawal or excess
distribution tax.--For purposes of sections 72(t) and 4980A of
such Code, there shall not be taken into account the excess (if
any) of--

"7 (1) the anpunt distributed to a highly conpensated
enpl oyee by reason of such termi nation or distribution, over
“T(1'l) the ampunt determned by using the interest rate

appl i cabl e under cl ause (i).

"T(iv) Distributions of annuity contracts.--1f an annuity
contract purchased after August 16, 1986, is distributed to a
hi ghl y conpensated enpl oyee in connection with such termni nation
or distribution, there shall be included in gross inconme for the
taxabl e year of such distribution an anobunt equal to the excess
of - -

"7 (1) the purchase price of such contract, over
"7 (1'l) the present value of the benefits payabl e under
such contract determined by using the interest rate

appl i cabl e under cl ause (i).

Such excess shall not be taken into account for purposes of sections

72(t) and 4980A of such Code.

T (v) Highly conpensated enpl oyee. --For purposes of this
subpar agraph, the term “highly conpensated enpl oyee' has the
meani ng given such term by section 414(q) of such Code.

"7 (4) Special rule for plans which may not terminate.--To the extent
provided in regulations prescribed by the Secretary of the Treasury or
his delegate, if a plan is prohibited fromterninating under title IV of

t he Enpl

oyee Retirement Incone Security Act of 1974 [29 U.S.C. 1301 et

seq.] before the 1st year to which the amendment made by subsection (b)
woul d apply, the amendment nade by subsection (b) shall only apply to
years after the 1st year in which the plan is able to termnate.'
Amendnment by section 1114(b)(7) of Pub. L. 99-514 applicable to
years beginning after Dec. 31, 1988, see section 1114(c)(3) of Pub. L

99-514,

set out as a note under section 414 of this title.

Section 1116(f) of Pub. L. 99-514, as anended by Pub. L. 100-647,

title I,
t hat :

Sec. 1011(k)(8), (10), Nov. 10, 1988, 102 Stat. 3470, provided

""(1) In general.--Except as provided in this subsection, the
anmendnents made by this section [anending this section] shall apply to
years begi nning after December 31, 1988.

"7 (2) Nondiscrimnation rules.--

""(A) In general.--Except as provided in subparagraph (B), the



anmendnents nmade by subsections (a), (b)(4), and (d) [anmending this

section], and the provisions of section 401(k)(4)(B) of the Interna

Revenue Code of 1986 (as added by this section), shall apply to

years beginning after Decenmber 31, 1986.

"7(B) Transition rules for certain governmental and tax-exenpt
pl ans. - - Subpar agraph (B) of section 401(k)(4) of the Interna
Revenue Code of 1986 (relating to governnents and tax-exenpt
organi zations not eligible for cash or deferred arrangenents), as
added by this section, shall not apply to any cash or deferred
arrangenent adopted by--

"7 (i) a State or |ocal government or political subdivision
thereof, or any agency or instrumentality thereof, before My 6,
1986, or

(i) a tax-exenpt organization before July 2, 1986.

In the case of an arrangenent described in clause (i), the

amendnments made by subsections (a), (b)(4), and (d) shall apply to

years begi nning after Decenber 31, 1988. If clause (i) or (ii)

applies to any arrangenent adopted by a governnental unit, then any

cash or deferred arrangenent adopted by such unit on or after the
date referred to in the applicable clause shall be treated as
adopt ed before such date.

"7 (3) Aggregation and excess contributions.--The amendnents nade by
subsections (c) and (e) [amending this section] shall apply to years
begi nni ng after Decenber 31, 1986.

"7 (4) Collective bargaining agreenents. --

""(A) In general.--1n the case of a plan nmaintained pursuant to
1 or nore collective bargaining agreenents between enpl oyee
representatives and 1 or nore enployers ratified before March 1
1986, the anendnents nmade by this section shall not apply to years
begi nni ng before the earlier of--

(i) the later of--

(1) January 1, 1989, or

"T(1l) the date on which the last of such collective
bargai ni ng agreenents term nates (determ ned wi thout regard
to any extension thereof after February 28, 1986), or

T (ii) January 1, 1991.

"7 (B) Special rule for nondiscrimnation rules.--In the case of
a plan described in subparagraph (A), the anendnents and provisions
descri bed in paragraph (2) shall not apply to years begi nning before
the earlier of--

T (i) the date determ ned under subparagraph (A)(i)(ll), or

TT(ii) January 1, 1989.

"7 (5) Special rule for qualified offset arrangenents.--

""(A) In general.--A cash or deferred arrangenent shall not be
treated as failing to neet the requirenents of section 401(k)(4) of
the Internal Revenue Code of 1986 (as added by this section) to the
extent such arrangement is part of a qualified offset arrangenent
consi sting of such cash or deferred arrangenent and a defined
benefit plan.

"T(B) Qualified offset arrangenent.--For purposes of
subpar agraph (A), a cash or deferred arrangenent is part of a
qualified offset arrangenment with a defined benefit plan to the
extent such offset arrangenent satisfies each of the follow ng
conditions with respect to the enpl oyer nmintaining the arrangenent
on April 16, 1986, and at all tines thereafter

T (i) The benefit under the defined benefit plan is directly
and uniformy conditioned on the initial elective deferrals (up
to 4 percent of conpensation).

“T(ii) The benefit provided under the defined benefit plan
(before the offset) is at |east 60 percent of an enpl oyee's
cunul ative elective deferrals (up to 4 percent of conpensation).

“T(iii) The benefit under the defined benefit plan is



reduced by the benefit attributable to the enpl oyee's el ective

deferrals under the plan (up to 4 percent of conpensation) and

the income allocable thereto. The interest rate used to
calculate the reduction shall not exceed the greater of the rate
under section 411(a)(11)(B)(ii) of such Code or the interest
rate applicable under section 411(c)(2)(Q(iii) of such Code,
taking into account section 411(c)(2)(D) of such Code.

For purposes of applying section 401(k)(3) of such Code to the cash

or deferred arrangenment, the benefits under the defined benefit plan

conditioned on initial elective deferrals may be treated as matching
contributions under such rules as the Secretary of the Treasury or
hi s del egate nmay prescribe. The Secretary shall provide rules for
the application of this paragraph in the case of successor plans.

"7 (C) Definition of enployer.--For purposes of this paragraph
the term enmployer' includes any research and devel opment center
which is federally funded and engaged in cancer research, but only
with respect to enpl oyees of contractor-operators whose sal aries are
rei mbursed as direct costs against the operator's contract to
performwork at such center.

"7 (6) Wthdrawal s on sale of assets.--Subclauses (I1), (Ill), and
(I'V) of section 401(k)(2)(B)(i) of the Internal Revenue Code of 1986 (as
added by subsection (b)(1)) shall apply to distributions after Decenber
31, 1984.

7(7) Distributions before plan anmendnent. - -

""(A) In general.--1f a plan anendnment is required to allow a
plan to make any distribution described in section 401(k)(8) of the
I nternal Revenue Code of 1986, any such distribution which is nade
before the close of the 1st plan year for which such anmendnent is
required to be in effect under section 1140 [set out as a note
bel ow], shall be treated as nmade in accordance with the provisions
of such pl an.

"T(B) Distributions pursuant to nodel anendnent. --

"T(i) Secretary to prescribe anendnent.--The Secretary of
the Treasury or his delegate shall prescribe an amendnment which
allows a plan to make any distribution described in section
401(k) (8) of such Code

"7 (ii) Adoption by plan.--If a plan adopts the amendnent
prescri bed under clause (i) and makes a distribution in
accordance with such amendment, such distribution shall be
treated as made in accordance with the provisions of the plan."’

Section 1117(d) of Pub. L. 99-514, as anended by Pub. L. 100-647,
title I, Sec. 1011(l)(12), Nov. 10, 1988, 102 Stat. 3471, provided that:

(1) In general.--The amendnents nmade by this section [enacting
section 4979 of this title and amending this section and section 414 of
this title] shall apply to plan years beginning after Decenber 31, 1986.

"7 (2) Collective bargaining agreements.--In the case of a plan
mai nt ai ned pursuant to 1 or nore collective bargaining agreenents
bet ween enpl oyee representatives and 1 or nore enployers ratified before
March 1, 1986, the amendnents made by this section shall not apply to
pl an years begi nning before the earlier of--

" (A) January 1, 1989, or

" (B) the date on which the last of such collective bargaining
agreenents term nates (determ ned without regard to any extension
t hereof after February 28, 1986).

"7 (3) Annuity contracts.--1n the case of an annuity contract under
section 403(b) of the Internal Revenue Code of 1986--

" (A) the anendnents nade by this section shall apply to plan
years begi nning after Decenber 31, 1988, and

"*(B) in the case of a collective bargaining agreenent described
in paragraph (2), the anendnments made by this section shall not
apply to years begi nning before the earlier of--

T (i) the later of--



(1) January 1, 1989, or
"7 (1'l) the date determni ned under paragraph (2)(B), or

T (ii) January 1, 1991.

""(4) Distributions before plan amendnent. --

""(A) In general.--1f a plan anendnent is required to allow a
plan to make any distribution described in section 401(m(6) of the
I nternal Revenue Code of 1986, any such distribution which is made
before the close of the 1st plan year for which such anmendnent is
required to be in effect under section 1140 [set out as a note
bel ow] shall be treated as made in accordance with the provisions of
the pl an.

"*(B) Distributions pursuant to nodel anmendnent. --

(i) Secretary to prescribe amendnment.--The Secretary of
the Treasury or his delegate shall prescribe an amendment which
allows a plan to make any distribution described in section
401(m (6) of the Internal Revenue Code of 1986.

“T(ii) Adoption by plan.--1f a plan adopts the amendnent
prescribed under clause (i) and nmakes a distribution in
accordance with such amendnment, such distribution shall be
treated as made in accordance with the provisions of the plan."’

Section 1119(b) of Pub. L. 99-514 provided that: " The amendnent
made by subsection (a) [amending this section] shall apply to plan years
begi nning after Decenber 31, 1985.°

Section 1121(d) of Pub. L. 99-514, as anended by Pub. L. 100-647,
title I, Sec. 1011A(a)(3), (4), Nov. 10, 1988, 102 Stat. 3472, provided
t hat :

"7 (1) In general.--Except as provided in this subsection, the
amendnents nmade by this section [anending this section and sections 402,
408, and 4974 of this title] shall apply to years beginning after
Decenmber 31, 1988.

"7 (2) Subsection (c).--The anendments made by subsection (c)
[anendi ng sections 402 and 408 of this title] shall apply to years
begi nni ng after Decenber 31, 1986.

"7 (3) Collective bargaining agreenments.--In the case of a plan
mai nt ai ned pursuant to 1 or nore collective bargaining agreenents
bet ween enpl oyee representatives and 1 or nore enployers ratified before
March 1, 1986, the amendnents nade by this section shall not apply to
distributions to individuals covered by such agreenents in years
begi nni ng before the earlier of--

""(A) the later of--

(i) the date on which the Iast of such collective
bar gai ni ng agreements term nates (determ ned without regard to
any extension thereof after February 28, 1986), or

T (ii) January 1, 1989, or
"7 (B) January 1, 1991.

"7 (4) Transition rules.--

" (A) The anendnents nmade by subsections (a) and (b) [anending
this section and section 4974 of this title] shall not apply with
respect to any benefits with respect to which a designation is in
ef fect under section 242(b)(2) of the Tax Equity and Fisca
Responsi bility Act of 1982 [section 242(b)(2) of Pub. L. 97-248,
formerly set out as a note bel ow].

"7 (B)(i) Except as provided in clause (ii), the anendnment nade
by subsection (b) [amending this section] shall not apply in the
case of any individual who has attained age 70\1/2\ before January
1, 1988.

"T(ii) Clause (i) shall not apply to any individual who is a 5-
percent owner (as defined in section 416(i) of the Internal Revenue
Code of 1986), at any tinme during--

“T(1) the plan year ending with or within the cal endar year
in which such owner attains age 66\1/2\, and

"7 (1'l) any subsequent plan year.



"7 (5) Plans may incorporate section 401(a)(9) requirenents by
reference. --Notwi t hstandi ng any other provision of |aw, except as
provided in regul ations prescribed by the Secretary of the Treasury or
his del egate, a plan may incorporate by reference the requirements of
section 401(a)(9) of the Internal Revenue Code of 1986.'

Section 1136(c) of Pub. L. 99-514 provided that: " The amendnment
made by subsection (a) [anmending this section] shall apply to years
begi nni ng after Decenmber 31, 1985.°

Section 1143(b) of Pub. L. 99-514 provided that: ~"The amendnent
made by subsection (a) [amending this section] shall apply to taxable
years begi nning after Decenber 31, 1986.'

Section 1145(d) of Pub. L. 99-514 provided that: " The anmendnents
made by this section [anending this section, section 1055 of Title 29,
Labor, and provisions set out as a note under section 1001 of Title 29]
shall apply as if included in the anendnents nmade by the Retirement
Equity Act of 1984 [Pub. L. 98-397].°'

Anmendnent by section 1171(b)(5) of Pub. L. 99-514 applicable to
conpensation paid or accrued after Dec. 31, 1986, in taxable years
endi ng after such date, except as otherw se provided, see section
1171(c) of Pub. L. 99-514, set out as a note under section 38 of this
title.

Section 1174(c)(2)(B) of Pub. L. 99-514 provided that: ""The
anmendnent made by this paragraph [anmending this section] shall apply to
distributions attributable to stock acquired after Decenber 31, 1986.°'

Section 1175(a)(2) of Pub. L. 99-514 provided that: " The amendnent
made by this subsection [amending this section] shall apply to stock
acquired after Decenber 31, 1986.'

Section 1176(c) of Pub. L. 99-514 provided that: ~ The amendnent
made by subsection (a) [amending this section] shall be effective
Decenmber 31, 1986. The anmendnent made by subsection (b) [anmendi ng
section 409 of this title] shall apply to acquisitions of securities
after Decenmber 31, 1986.°

Section 1852(h) (1) of Pub. L. 99-514, as amended by Pub. L. 100-647,
title I, Sec. 1018(t)(3)(C), Nov. 10, 1988, 102 Stat. 3588, provided
that the anmendnent made by that section is effective for years beginning
after Dec. 31, 1985.

Section 1879(9g)(3) of Pub. L. 99-514 provided that: "~ The anendnents
made by this subsection [anending this section] shall apply to plan
years begi nning after Decenber 31, 1984.°

Amendment by sections 1848(b) and 1852(a)(4)(A), (6), (b)(8), (9),
(h)(1) of Pub. L. 99-514 effective, except as otherw se provided, as if
included in the provisions of the Tax Reform Act of 1984, Pub. L. 98-
369, div. A to which such anmendnment rel ates, see section 1881 of Pub
L. 99-514, set out as a note under section 48 of this title.

Section 1898(j) of Pub. L. 99-514 provided that: " Except as
ot herwi se provided in this section, any anendnent nmade by this section
[amendi ng this section, sections 402, 411, 414, 415, 417, and 2503 of
this title, and sections 1053 to 1056 of Title 29, Labor, and provisions
set out as notes under section 1001 of Title 29] shall take effect as if
included in the provision of the Retirement Equity Act of 1984 [Pub. L.
98- 397] to which such amendnment relates.’

Ef fective Date of 1984 Anendnents

Amendment by section 203(a) of Pub. L. 98-397 applicable to plan
years beginning after Dec. 31, 1984, anendnent by section 204(a) of Pub
L. 98-397 effective Jan. 1, 1985, and amendment by section 301(b) of
Pub. L. 98-397 applicable to plan amendnments made after July 30, 1984,
but not applicable to the term nation of a certain defined benefit plan
except as otherw se provided, see sections 302 and 303 of Pub. L. 98-
397, set out as a note under section 1001 of Title 29, Labor



Not hi ng i n anmendnent by section 203(a) of Pub. L. 98-397 to prevent
any distribution required by reason of a failure to conply with the
terms of a |loan nade on or before Aug. 18, 1985, and secured by a
portion of the participant's accrued benefit, see section
1898(b)(4) (C)(ii) of Pub. L. 99-514, set out as an Effective Date of
1986 Amendnent note under section 417 of this title.

Amendment by section 211(b)(5) of Pub. L. 98-369 applicable to
taxabl e years beginning after Dec. 31, 1983, see section 215 of Pub. L.
98-369, set out as an Effective Date note under section 801 of this
title.

Amendment by section 474(r)(13) of Pub. L. 98-369 applicable to
t axabl e years beginning after Dec. 31, 1983, and to carrybacks from such
years, see section 475(a) of Pub. L. 98-369, set out as a note under
section 21 of this title.

Section 491(f)(3) of Pub. L. 98-369 provided that: "~ The amendnents
made by subsection (e) [redesignating section 409A as section 409 of
this title and anending this section and sections 41, 415, 4975, and
6699 of this title] shall take effect on January 1, 1984.'

Section 521(e) of Pub. L. 98-369, as anmended by Pub. L. 99-514,
Sec. 2, Cct. 22, 1986, 100 Stat. 2095, provided that:

"7 (1) In general.--The amendnents nmade by this section [anending
this section and sections 72, 403, and 408 of this title and repealing
provi sions set out as a note under this section] shall apply to years
begi nni ng after Decenber 31, 1984.

"7 (2) Repeal of section 242 of tefra.--The anendnent nade by
subsection (a)(2) [repealing section 242 of Pub. L. 97-248, which
anended this section and enacted provisions fornerly set out bel ow
shall take effect as if included in the Tax Equity and Fisca
Responsi bility Act of 1982 [Pub. L. 97-248].

"7(3) Transition rule.--A trust formng part of a plan shall not be
di squalified under paragraph (9) of section 401(a) of the Interna
Revenue Code of 1986 [formerly |.R C. 1954], as anended by subsection
(a)(1l), by reason of distributions under a designation (before January
1, 1984) by any enployee in accordance with a designation described in
section 242(b)(2) of the Tax Equity and Fiscal Responsibility Act of
1982 (as in efffect [sic] before the anendnents made by this Act)
[formerly set out as an Effective Date of 1982 Amendnent note bel ow].

"7 (4) Special rule for governmental plans.--1n the case of a
governmental plan (within the neaning of section 414(d) of the Interna
Revenue Code of 1986), paragraph (1) shall be applied by substituting
©1986' for "1984'.

"7 (5) Special rule for collective bargaining agreenents.--In the
case of a plan maintai ned pursuant to one or nore coll ective bargaining
agreenents ratified on or before the date of the enactnent of this Act
[July 18, 1984] between enpl oyee representatives and one or nore
enpl oyers, the anendnents nade by this section shall not apply to years
begi nni ng before the earlier of--

" (A) the date on which the last of the collective bargaining
agreenents relating to the plan term nates (deternm ned w t hout
regard to any extension thereof agreed to after the date of the
enactment of this Act), or

"7 (B) January 1, 1988.

For purposes of subparagraph (A), any plan anendnent made pursuant to a
col l ective bargaining agreenent relating to the plan which anends the
plan solely to conformto any requirenment added by this section shal

not be treated as a ternination of such collective bargaining
agreenment. "'

Section 524(d)(2) of Pub. L. 98-369 provided that: ~  The amendnent
made by this subsection [anending this section] shall apply to plan
years begi nning after December 31, 1983.°

Section 527(c) of Pub. L. 98-369, as anended by Pub. L. 99-514,
Sec. 2, Cct. 22, 1986, 100 Stat. 2095, provided that:



"7 (1) Subsection (a).--

""(A) In general.--Except as provided in subparagraph (B), the
anmendnent made by subsection (a) [amending this section] shall apply
to plan years begi nning after December 31, 1984.

"7 (B) Exception for certain existing plans.--The anendnent nade
by subsection (a) shall not apply to any plan--

“T (i) which was maintained by a State on June 8, 1984, and
“T(ii) with respect to which a determination |etter had been

i ssued by the Secretary on Decenber 6, 1982.

"7 (2) Subsection (b).--

""(A) In general.--The anmendnents nmade by this section [anmending
this section] shall apply with respect to plan years beginning after
the date of the enactnment of this Act [July 18, 1984].

"T(B) Transitional rule.--Rules simlar to the rules under
section 135(c)(2) of the Revenue Act of 1978 [section 135(c)(2) of
Pub. L. 95-600, set out below] shall apply with respect to any pre-
ERI SA nmoney purchase plan (as defined in section 401(k)(5) of the
I nternal Revenue Code of 1986 [formerly |I.R C. 1954]) for plan years
begi nni ng after Decenmber 31, 1979, and on or before the date of the
enact ment of this Act."''

Section 528(c) of Pub. L. 98-369 provided that: "~ The anendnents
made by this section [anmending this section and section 415 of this
title] shall apply to years beginning after March 31, 1984.'

Amendnment by section 713 of Pub. L. 98-369 effective as if included
in the provision of the Tax Equity and Fiscal Responsibility Act of
1982, Pub. L. 97-248, to which such amendnent rel ates, see section 715
of Pub. L. 98-369, set out as a note under section 31 of this title.

Ef fective Date of 1983 Anendnents

Amendrment by Pub. L. 98-21 applicable to taxable years beginning
after Dec. 31, 1989, see section 124(d)(2) of Pub. L. 98-21, set out as
a note under section 1401 of this title.

Amendnent by Pub. L. 97-448 effective, except as otherw se provided,
as if it had been included in the provision of the Econom ¢ Recovery Tax
Act of 1981, Pub. L. 97-34, to which such anendnent rel ates, see section
109 of Pub. L. 97-448, set out as a note under section 1 of this title.

Ef fecti ve Date of 1982 Anmendnent

Section 242(b) of Pub. L. 97-248, which prescribed the effective
date for amendnent by section 242(a) of Pub. L. 97-248, was repeal ed by
Pub. L. 98-369, div. A title V, Sec. 521(a)(2), July 18, 1984, 98 Stat.
867.

Section 249(b) of Pub. L. 97-248 provided that: "~ The anendnents
made by this section [amending this section] shall apply to plan years
begi nni ng after Decenmber 31, 1983.°

Section 254(b) of Pub. L. 97-248 provided that: " The anmendnent nade
by subsection (a) [anmending this section] shall apply with respect to
taxabl e years begi nning after Decenmber 31, 1981.°'

Anmendrment by sections 237, 238, and 240 of Pub. L. 97-248 applicable
to years beginning after Dec. 31, 1983, see section 241 of Pub. L. 97-
248, set out as an Effective Date note under section 416 of this title.

Ef fecti ve Date of 1981 Anmendnent
Amendnent by section 312(b) (1), (c¢)(2)-(4), (e)(2) of Pub. L. 97-34

applicable to plans which include enployees within the neaning of
subsec. (c)(1) of this section with respect to taxable years begi nni ng



after Dec. 31, 1981, see section 312(f)(1) of Pub. L. 97-34, set out as
a note under section 72 of this title.

Section 314(a)(2) of Pub. L. 97-34 provided that: "~ The anendnent
made by paragraph (1) [anmending this section] shall apply to
di stributions after Decenber 31, 1980, in taxable years beginning after
such date.'’

Section 338(b) of Pub. L. 97-34 provided that: "~ The anendnent nade
by this section [anmending this section] shall apply to acquisitions of
securities after December 31, 1979.°

Section 339 of Pub. L. 97-34 provided that: "~ Except as otherw se
provi ded, the anendnents nmade by this subtitle [subtitle D (Secs. 331-
339) of title Il of Pub. L. 97-34, enacting section 44G of this title

and anending this section and sections 46, 48, 55, 56, 381, 383, 404,
409A, 415, 6096, 6411, 6511, and 6699 of this title] shall apply to
t axabl e years begi nning after December 31, 1981.°

Ef fective Date of 1980 Anendnents

Section 221(b) of Pub. L. 96-605 provided that: "~ The anendnment nade
by subsection (a) [amending this section] shall apply with respect to
pl an years begi nning after December 31, 1980.°'

Section 225(c) of Pub. L. 96-605 provided that: " The anmendnents
made by this section [amending this section and sections 408 and 410 of
this title] shall apply with respect to plan years beginning after
December 31, 1980.°

Section 410(c) of Pub. L. 96-364 provided that: " The anendnment nade
by this section [amending this section and section 1103 of Title 29,
Labor] shall take effect on January 1, 1975, except that in the case of
contributions received by a collectively bargai ned plan maintai ned by
nore than one enpl oyer before the date of enactnent of this Act, [Sept.
26, 1980], any determ nation by the plan adm ni strator that any such
contribution was made by m stake of fact or |aw before such date shal
be deemed to have been made on such date of enactnent.''’

Amendnent by section 208(a), (e) of Pub. L. 96-364 effective Sept.
26, 1980, see section 210(a) of Pub. L. 96-364, set out as an Effective
Date note under section 418 of this title.

Amendment by Pub. L. 96-222 effective, except as otherw se provided,
as if it had been included in the provisions of the Revenue Act of 1978,
Pub. L. 95-600, to which such anendnent rel ates, see section 201 of Pub.
L. 96-222, set out as a note under section 32 of this title.

Ef fecti ve Date of 1978 Anendnent

Section 135(c)(1) of Pub. L. 95-600 provided that: " The amendnents
made by this section [anending this section and section 402 of this
title] shall apply to plan years begi nning after December 31, 1979.°'

Amendment by section 141(f)(3) of Pub. L. 95-600 effective with
respect to qualified investnment for taxable years beginning after Dec.
31, 1978, see section 141(g)(1) of Pub. L. 95-600, set out as an
Ef fective Date note under section 409 of this title.

Section 143(b) of Pub. L. 95-600 provided that: " The anendnment nade
by subsection (a) [amending this section] shall apply to acquisitions of
securities after December 31, 1979.°'

Amendment by section 152(e) of Pub. L. 95-600 applicable to taxable
years beginning after Dec. 31, 1978, see section 152(h) of Pub. L. 95-
600, set out as a note under section 408 of this title.

Ef fective Date of 1976 Anendnents



Amendrent by section 803(b)(2) of Pub. L. 94-455 effective for
t axabl e years beginning after Dec. 31, 1974, see section 803(j) of Pub
L. 94-455, set out as a note under section 46 of this title.

Section 1505(c) of Pub. L. 94-455 provided that: "~ The anendnents
made by this section [anmending this section and section 801 of this
title] apply for taxable years beginning after December 31, 1975.°

Amendment by section 1901(a)(56) of Pub. L. 94-455 effective for
t axabl e years beginning after Dec. 31, 1976, see section 1901(d) of Pub
L. 94-455, set out as a note under section 2 of this title.

Section 1(e) of Pub. L. 94-267 provided that: "~ The anendnents nade
by this Act [anmending this section and sections 402 to 404 and 805 of
this title, and enacting provisions set out as a note under section 402
of this title] shall apply with respect to paynents made to an enpl oyee
on or after July 4, 1974.'

Ef fecti ve Date of 1974 Anendnent

Amendnent by sections 1012(b) and 1016(a)(2) of Pub. L. 93-406
applicabl e, except as otherw se provided in section 1017(c) through (i)
of Pub. L. 93-406, for plan years beginning after Sept. 2, 1974, but, in
the case of plans in existence on Jan. 1, 1974, amendnent by sections
1012(b) and 196(a)(2) of Pub. L. 93-406 applicable for plan years
begi nning after Dec. 31, 1975, see section 1017 of Pub. L. 93-406, set
out as an Effective Date; Transitional Rules note under section 410 of
this title.

Section 1021(a) (1), (b) of Pub. L. 93-406 provided that the
amendnent made by that section is effective with respect to plan years
begi nning after Dec. 31, 1975.

Section 1022(d) of Pub. L. 93-406 provided that the anmendnment nade
by that section is effective as of Jan. 1, 1974.

Section 1022(f) of Pub. L. 93-406 provided that the anmendment nmade
by that section is effective as of Jan. 1, 1974.

Section 1024 of Pub. L. 93-406 provided that: "~ Except as otherw se
provided in section 1021, the amendnents nmade by section 1021 [anendi ng
this section] shall apply to plan years to which part | applies. [For
description of plan years to which part | applies, see section 1017 of
Pub. L. 93-406, set out as an Effective Date; Transitional Rules note
under section 410 of this title.] Except as otherw se provided in
section 1022, the anendments made by section 1022 [anmending this section
and section 6051 of this title] shall apply to plan years to which part
| applies. Section 1023 [anmending this section] shall take effect on the
date of the enactnment of this Act [Sept. 2, 1974].°

Section 2001(i)(2)-(4) of Pub. L. 93-406 provided that:

"7 (2) The amendnments nmade by subsection (c) [anmending this
section] apply to
" (A) taxable years beginning after Decenber 31, 1975, and
"7 (B) any other taxable years begi nning after Decenber 31
1973, for which contributions were made under the plan in excess
of the amounts permtted to be made under sections 404(e) and
1379(b) [of this title] as in effect on the day before the date
of the enactnment of this Act [Sept. 2, 1974].
"7 (3) The amendments nmmde by subsection (d) [anmending this

section] apply to taxable years begi nning after December 31, 1975.

"7 (4) The amendnments nmade by subsections (e) and (f) [enacting

section 4972 of this title and anending this section and section 72

of this title] apply to contributions made in taxable years

begi nni ng after Decenmber 31, 1975.°

Amendnment by section 2001(h)(1) of Pub. L. 93-406 applicable to
taxabl e years ending after Sept. 2, 1974, see section 2001(i)(6) of Pub
L. 93-406, set out as a note under section 72 of this title.



Amendrent by section 2004(a) (1) of Pub. L. 93-406 applicable to
years beginning after Dec. 31, 1975, see section 2004(d) of Pub. L. 93-
406, set out as an Effective Date; Transitional Provisions note under
section 415 of this title.

Ef fective Date of 1971 Anendnent

Section 1(b) of Pub. L. 91-691 provided that: "~ The anendnents nade
by subsection (a) [amending this section] shall apply to taxable years
begi nning after Decenmber 31, 1953, and ending after August 16, 1954, but
only with respect to contributions mde after Decenber 31, 1954.°

Ef fective Date of 1966 Anmendnent

Section 204(d) of Pub. L. 89-809, as amended by Pub. L. 90-607, Cct.
21, 1968, 82 Stat. 1189; Pub. L. 99-514, Sec. 2, Oct. 22, 1986, 100
Stat. 2095, provided that: " The amendnments nmmde by subsections (a) and
(b) [amending this section and section 404 of this title] shall apply
with respect to taxable years beginning after Decenber 31, 1967. The
anmendnent made by subsection (c) [amending this section] shall apply
with respect to taxable years beginning after Decenber 31, 1967, and in
the case of a taxpayer who applies the averagi ng provisions of section
401(e)(3) of the Internal Revenue Code of 1986 [fornerly I.R C 1954]
for a taxable year beginning after Decenber 31, 1967, the conputation of
t he amount deducti bl e under section 404 of such Code for any prior
taxabl e year which began before January 1, 1968, shall be nade, for
pur poses of such averagi ng provisions, as if the amendnment nmade by
subsection (c) were applicable to such prior taxable year.'

Section 205(b) of Pub. L. 89-809 provided that: " The anendnent nmade
by subsection (a) [anmending this section] shall apply to taxable years
ending after the date of the enactment of this Act [Nov. 13, 1966]."°

Ef fecti ve Date of 1965 Anmendnent

Amendment by Pub. L. 89-97 applicable to taxable years beginni ng
after Dec. 31, 1966, see section 106(e) of Pub. L. 89-97, set out as a
note under section 213 of this title.

Ef fective Date of 1964 Anmendnent

Section 219(b) of Pub. L. 88-272 provided that: "~ The anendnents
made by subsection (a) [amending this section] shall apply with respect
to taxabl e years begi nning after Decenber 31, 1953, and ending after
August 16, 1954, but only with respect to contributions made after
Decenmber 31, 1954.°

Ef fective Date of 1962 Anendnents

Section 2(c) of Pub. L. 87-863 provided that: "~ The anendnents nade
by subsections (a) and (b) [amending this section and section 404 of
this title] shall apply to taxable years beginning after the date of the
enactnment of this Act [Oct. 23, 1962].'

Amendnent by Pub. L. 87-792 applicable to taxable years begi nning
after Dec. 31, 1962, see section 8 of Pub. L. 87-792, set out as a note
under section 22 of this title.



Short Title of 1962 Amendnent

Section 1 of Pub. L. 87-792 provided: " "That this Act [enacting
sections 405 and 6047 of this title and amending this section and
sections 37, 62, 72, 101, 104, 105, 172, 402 to 404, 503, 805, 1361
2039, 2517, 3306, 3401, and 7207 of this title] may be cited as the
“Sel f-Enpl oyed I ndividuals Tax Retirement Act of 1962'.°

Regul ati ons

Section 1141 of Pub. L. 99-514 provided that: "~ The Secretary of the
Treasury or his delegate shall issue before February 1, 1988, such fina
regul ati ons as nay be necessary to carry out the amendments made by--

"7(1) section 1111 [anmending this section], relating to
application of nondiscrimnation rules to integrated plans,

"7 (2) section 1112 [anending this section and sections 402, 404,
406, 407, 410, and 818 of this title], relating to coverage
requi renents for qualified plans,

"7 (3) section 1113 [anendi ng sections 410 and 411 of this title
and sections 1052 to 1054 of Title 29, Labor], relating to mninmm
vesting standards,

" (4) section 1114 [anmending this section, sections 106, 117,
120, 127, 129, 132, 274, 404A, 406, 407, 411, 414, 415, 423, 501
505, and 4975 of this title, and section 1108 of Title 29], relating
to the definition of highly conpensated enpl oyee,

"7 (5) section 1115 [anendi ng section 414 of this title],
relating to separate |ines of business and the definition of
conpensati on,

"7 (6) section 1116 [anmending this section], relating to rules
for section 401(k) plans,

(7)) section 1117 [enacting section 4979 of this title and
amendi ng this section and section 414 of this title], relating to
nondi scrim nation requirenments for enployer matchi ng and enpl oyer
contribution,

"7 (8) section 1120 [anendi ng section 403 of this title],
relating to nondiscrinmnation requirenents for tax sheltered
annuities, and

"7 (9) section 1133 [enacting section 4981A [now 4980A] of this
title], relating to tax on excess distributions.'

New Technol ogies in Retirement Plans

Section 1510 of Pub. L. 105-34 provided that:

““(a) In General.--Not |later than Decenber 31, 1998, the Secretary
of the Treasury and the Secretary of Labor shall each issue gui dance
whi ch is designed to--

""(1) interpret the notice, election, consent, disclosure, and
time requirenents (and rel ated recordkeepi ng requirenents) under the

I nternal Revenue Code of 1986 and the Enpl oyee Retirenment |nconme

Security Act of 1974 [29 U.S.C. 1001 et seq.] relating to retirenent

pl ans as applied to the use of new technol ogi es by plan sponsors and

adm nistrators while nmaintaining the protection of the rights of
partici pants and beneficiaries, and
"7 (2) clarify the extent to which witing requirenments under the

I nternal Revenue Code of 1986 relating to retirenent plans shall be

interpreted to permt paperless transactions.

T (b) Applicability of Final Regulations.--Final regulations
applicable to the guidance regardi ng new technol ogi es described in
subsection (a) shall not be effective until the first plan year
begi nning at least 6 nonths after the issuance of such fina



regul ati ons.'

Treatment of Qualified Football Coaches Pl an

Section 1704(k) of Pub. L. 104-188 provided that:
(1) In general.--For purposes of the Internal Revenue Code of
1986, a qualified football coaches plan--

" (A) shall be treated as a nultienployer collectively bargained
pl an, and

"7 (B) notwithstanding section 401(k)(4)(B) of such Code, may
include a qualified cash and deferred arrangenent under section
401(k) of such Code
"7(2) Qualified football coaches plan.--For purposes of this

subsection, the term qualified football coaches plan' means any defined
contribution plan which is established and mai ntai ned by an
or gani zati on- -

""(A) which is described in section 501(c) of such Code,

"7 (B) the nmenmbership of which consists entirely of individuals
who primarily coach foothball as full-time enpl oyees of 4-year
col l eges or universities described in section 170(b)(1)(A)(ii) of
such Code, and

"7 (C) which was in existence on Septenber 18, 1986.

"7 (3) Effective date.--This subsection shall apply to years
begi nning after Decenber 22, 1987.°

Applicability of Subsection (a)(26)

Section 6065 of Pub. L. 100-647 provided that: ~"In the case of plan
years begi nning before January 1, 1993, section 401(a)(26) of the 1986
Code shall not apply to any governmental plan (within the nmeaning of
section 414(d) of such Code) with respect to enpl oyees who were
participants in such plan on July 14, 1988.°

Coordi nation of Internal Revenue Code of 1986 Wth Enpl oyee Retirenent
I ncone Security Act of 1974

Section 9343(a) of Pub. L. 100-203 provided that: "~ Except to the
extent specifically provided in the Internal Revenue Code of 1986 or as
determined by the Secretary of the Treasury, titles | and IV of the
Enpl oyee Retirenment |Inconme Security Act of 1974 [29 U S.C. 1001 et seq.
1301 et seq.] are not applicable in interpreting such Code."'

Pl an Amendnments Not Required Until January 1, 1998

Section 1465 of title |I of Pub. L. 104-188 provided that: “"If any
anmendnent made by this subtitle [subtitle D (Secs. 1401-1465) of title |
of Pub. L. 104-188, see Tables for classification] requires an amendnent
to any plan or annuity contract, such amendnment shall not be required to
be made before the first day of the first plan year beginning on or
after January 1, 1998, if--

"7 (1) during the period after such anmendnment takes effect and
before such first plan year, the plan or contract is operated in
accordance with the requirenments of such amendnment, and

"7 (2) such amendnent applies retroactively to such period.

In the case of a governnental plan (as defined in section 414(d) of the
I nternal Revenue Code of 1986), this section shall be applied by
substituting ~2000" for "1998'.°



Pl an Amendnments Not Required Until January 1, 1994

Section 523 of title V of Pub. L. 102-318 provided that: “"If any
amendnent made by this subtitle [subtitle B (Secs. 521-523) of title V
of Pub. L. 102-318, amending this section and sections 55, 62, 72, 219,
402 to 404, 406 to 408, 411, 414, 415, 457, 691, 871, 877, 1441, 3121
3306, 3402, 3405, 4973, 4980A, 6047, 6652, and 7701 of this title]
requi res an anmendnent to any plan, such plan amendnment shall not be
required to be nade before the first plan year beginning on or after
January 1, 1994, if--

"7 (1) during the period after such anendnent takes effect and
before such first plan year, the plan is operated in accordance with
the requirenments of such amendnment, and

"7(2) such plan anmendnent applies retroactively to such
period."’

Pl an Amendnents Not Required Until January 1, 1989

Section 1140 of title Xl of Pub. L. 99-514, as anmended by Pub. L
101-239, title VII, Sec. 7861(c), Dec. 19, 1989, 103 Stat. 2431; Pub. L
104-188, title I, Sec. 1704(t)(27), Aug. 20, 1996, 110 Stat. 1888,
provi ded that:

““(a) In General.--1f any anendnent nade by this subtitle, subtitle
C [subtitles A (Secs. 1101-1147) and C (Secs. 1171-1177) of title X of
Pub. L. 99-514, enacting sections 2057, 4972, 4979, 4980, 4981A, and
6659A of this title, anending this section, sections 38, 56, 72, 106,
108, 117, 120, 127, 129, 132, 133, 219, 274, 402 to 404A, 406 to 411
414 to 417, 423, 457, 501, 505, 818, 852, 3121, 3306, 3405, 4973 to
4975, 4979A, 6051, 6693, and 7701 of this title, and sections 1052 to
1055 and 1108 of Title 29, Labor, repealing sections 41 and 6699 of this
title, and amendi ng provisions set out as a note under section 1001 of
Title 29], or title XVIII of this Act [see Tables for classification]
requi res an anmendnent to any plan, such plan amendnment shall not be
required to be nade before the first plan year beginning on or after
January 1, 1989, if--

"7 (1) during the period after such anmendnment takes effect and
before such first plan year, the plan is operated in accordance with
the requirenments of such amendment or in accordance with an
anmendnent prescribed by the Secretary and adopted by the plan, and

"7 (2) such plan anmendnment applies retroactively to the period
after such amendnent takes effect and such first plan year

A pension plan shall not be treated as failing to provide definitely
deternm nabl e benefits or contributions, or to be operated in accordance
with the provisions of the plan, nerely because it operates in
accordance with this provision.

"7 (b) Model Anendnent. --

""(1) Secretary to prescribe amendnment.--The Secretary of the
Treasury or his delegate shall prescribe an anendnment or anendments
which allow a plan to neet the requirenents of any amendment nmade by
this subtitle or subtitle C -

" (A) which requires an anmendrment to such plan, and
"T(B) is effective before the first plan year beginning

after Decenber 31, 1988.

"7 (2) Adoption by plan.--1f a plan adopts the amendment or
anmendnents prescribed under paragraph (1) and operates in accordance
wi th such amendnent or amendments, such plan shall not be treated as
failing to provide definitely determ nable benefits or contributions
or to be operated in accordance with the provisions of the plan
““(c) Special Rule for Collectively Bargained Plans.--In the case of

a plan nmaintained pursuant to 1 or nore collective bargaining agreenents



bet ween enpl oyee representatives and 1 or nore enployers ratified before
March 1, 1986, subsection (a) shall be applied by substituting for the
first plan year beginning on or after January 1, 1989, the first plan
year beginning after the later of--
""(1) Decenber 31, 1988, or
"7(2) the earlier of--
" (A) Decenmber 31, 1990, or
"7 (B) the date on which the last of such collective
bar gai ni ng agreenents termnate (without regard to any extension
after February 28, 1986).
For purposes of paragraph (1)(B) [(2)(B)] and any other provision of
this title [see Tables for classification], an agreenent shall not be
treated as ternminated nerely because the plan is anended pursuant to
such agreenent to neet the requirenments of any anmendnent made by this
title or title XVIIl of this Act.'

Secretary To Accept Applications Wth Respect to Section 401(k) Plans

Section 1142 of Pub. L. 99-514 provided that: "~ The Secretary of the
Treasury or his delegate shall, not later than May 1, 1987, begin
accepting applications for opinion letters with respect to master and
prototype plans for qualified cash or deferred arrangements under
section 401(k) of the Internal Revenue Code of 1986."°

Treat ment of |ndividuals Having Begi nning Date Affected by Pub. L. 99-
514

Section 1852(a)(4)(C) of Pub. L. 99-514, as added by Pub. L. 100-
647, title |, Sec. 1018(t)(3)(A), Nov. 10, 1988, 102 Stat. 3588,
provided that: " An individual whose required beginning date woul d, but
for the anendnent nmade by subparagraph (A) [anmending this section],
occur after Decenber 31, 1986, but whose required begi nning date after
such anendnent occurs before January 1, 1987, shall be treated as if
such individual had become a 5-percent owner during the plan year ending
in 1986.""

Di stribution Requirements for Accounts and Annuities of an Insurer in a
Rehabi litati on Proceedi ng

Section 553 of Pub. L. 98-369, as anended by Pub. L. 99-514, Sec. 2,
Cct. 22, 1986, 100 Stat. 2095, provided that:

““(a) In General.--For purposes of sections 401(a)(9), 408(a)(6) and
(7), and 408(b)(3) and (4) of the Internal Revenue Code of 1986
[formerly |.R C. 1954]--

"7 (1) a trust, custodial account, or annuity or other contract
form ng part of a pension or profit-sharing plan, or a retirenent
annuity, or

"7(2) a grantor of an individual retirenment account or an
i ndi vidual retirement annuity,

shall not be treated as failing to neet the requirenments of such
sections if such account, annuity, or contract was issued by an

i nsurance conpany which, on March 15, 1984, was a party to a
rehabilitation proceedi ng under the applicable State insurance |aw

"“(b) Limtation.--Subsection (a) shall apply only during the period
during which--

"7 (1) the insurance conpany continues to be a party to the
proceedi ng described in subsection (a), and

"7 (2) distributions under the trust, custodial account, or
annuity or other contract nmay not be made by reason of such



proceedi ng. "'

Qualification Requirements Mdified if Regul ati ons Not |ssued

Section 524(e) of Pub. L. 98-369, as amended by Pub. L. 99-514,
Sec. 2, Cct. 22, 1986, 100 Stat. 2095, provided that:

""(1) In general.--1f the Secretary of the Treasury or his del egate
does not publish final regulations under section 416 of the Interna
Revenue Code of 1986 [fornmerly |I.R C. 1954] (as in effect on the day
before the date of the enactnent of this Act [July 18, 1984]) before
January 1, 1985, the Secretary shall publish before such date plan
amendment provi sions which may be incorporated in a plan to neet the
requi renments of section 401(a)(10)(B)(ii) of such Code.

7(2) Effect of incorporation.--1f a plan is anended to incorporate
the plan amendnent provisions described in paragraph (1), such plan
shall be treated as neeting the requirenents of section
401(a)(10)(B)(ii) of the Internal Revenue Code of 1986 during the period
such anendnment is in effect but not later than 6 nonths after the fina
regul ati ons described in paragraph (1) are published.

"7 (3) Failure by secretary to publish.--I1f the Secretary of the
Treasury or his del egate does not publish plan anendnent provisions
described in paragraph (1), the plan shall be treated as neeting the
requi rements of section 401(a)(10)(B) of the Internal Revenue Code of
1986 if--

" (A) such plan is anended to incorporate such requirements by
reference, except that

""(B) in the case of any optional requirenent under section 416
of such Code, if such anmendnment does not specify the nmanner in which
such requirement will be nmet, the enployer shall be treated as
having el ected the requirement with respect to each enpl oyee which
provi des the maxi mum vested accrued benefit for such enpl oyee.'

Transi tional Rule

Section 135(c)(2) of Pub. L. 95-600, as anended by Pub. L. 99-514,
Sec. 2, Cct. 22, 1986, 100 Stat. 2095, provided that: “~"In the case of
cash or deferred arrangenents in exi stence on June 27, 1974--

""(A) the qualification of the plan and the trust under section

401 of the Internal Revenue Code of 1986 [fornerly |I.R C. 1954];

"7 (B) the exenption of the trust under section 501(a) of such

Code;

"7 (C) the taxable year of inclusion in gross incone of the
enpl oyee of any ampunt so contributed by the enployer to the trust;
and
(D) the excludability of the interest of the enployee in the
trust under sections 2039 and 2517 of such Code,
shall be deternmined for plan years begi nning before January 1, 1980 in a
manner consistent with Revenue Ruling 56-497 (1956-2 C. B. 284), Revenue
Ruling 63-180 (1963-2 C.B. 189), and Revenue Ruling 68-89 (1968-1 C. B
402) . "'

Sal ary Reduction Regul ations

Section 2006 of Pub. L. 93-406, as anended by Pub. L. 94-455, title
XV, Sec. 1506, Cct. 4, 1976, 90 Stat. 1739; Pub. L. 95-615, Sec. 5, Nov.
8, 1978, 92 Stat. 3097; Pub. L. 99-514, Sec. 2, Oct. 22, 1986, 100 Stat.
2095, provided that:

““(a) Inclusion of Certain Contributions in Incone.--Except in the
case of plans or arrangenents in existence on June 27, 1974, a



contribution made before January 1, 1980, to an enpl oyees' trust
described in section 401(a), 403(a) or 405(a) of the Internal Revenue
Code of 1986 [formerly |.R C. 1954] which is exenpt fromtax under
section 501(a) of such Code, or under an arrangenment which, but for the
fact that it was not in existence on June 27, 1974, would be an
arrangenment described in subsection (b)(2) of this section, shall be
treated as a contribution made by an enployee if the contribution is
made under an arrangenent under which the contribution will be nade only
if the enployee elects to receive a reduction in his conpensation or to
forego an increase in his conpensation.

" (b) Administration in the Case of Certain Qualified Pension or
Profit-Sharing Plans, Etc., in Existence on June 27, 1974.--No salary
reduction regul ations may be issued by the Secretary of the Treasury in
final form before January 1, 1980, with respect to an arrangenment which
was in existence on June 27, 1974, and which, on that date--

" (1) provided for contributions to an enpl oyee's trust
described in section 401(a), 403(a), or 405(a) of the Interna
Revenue Code of 1986 [subsec. (a) of this section, section 403(a) of
this title, or section 405(a) of this title] which is exenpt from
tax under section 501(a) of such Code [section 501(a) of this
title], or

"7(2) was maintained as part of an arrangenent under which an
enpl oyee was permtted to elect to receive part of his conmpensation
in one or more alternative forns if one of such forms results in the
i nclusi on of amounts in income under the Internal Revenue Code of
1986 [this title].

““(c) Administration of Law Wth Respect to Certain Plans.--

"7 (1) Administration in the case of plans described in
subsection (b).--Until salary reduction regul ati ons have been issued
in final form the law with respect to plans or arrangenents
described in subsection (b) shall be adm nistered--

""(A) without regard to the proposed sal ary reduction
regul ations (37 FR 25938) and without regard to any other
proposed sal ary reduction regul ati ons, and

“T(B) in the manner in which such | aw was admi ni stered

before January 1, 1972.

"7(2) Administration in the case of qualified profit-sharing
plans.--1n the case of plans or arrangenents described in subsection
(b), in applying this section to the tax treatnment of contributions
to qualified profit-sharing plans where the contributed amunts are
distributable only after a period of deferral, the |aw shall be
adm ni stered in a manner consistent wth--

""(A) Revenue Ruling 56-497 (1956--2 C. B. 284),
"7 (B) Revenue Ruling 63-180 (1963--2 C.B. 189), and
" (C) Revenue Ruling 68-89 (1968--1 C. B. 402).

“7(d) Limtation on Retroactivity of Final Regulations.--In the case
of any salary reduction regul ations which beconme final after Decenber
31, 1979--

(1) for purposes of chapter 1 of the Internal Revenue Code of
1986 (relating to normal taxes and surtaxes), such regul ati ons shal
not apply before January 1, 1980; and

"7 (2) for purposes of chapter 21 of such Code (relating to
Federal |nsurance Contributions Act) and for purposes of chapter 24
of such Code (relating to collection of income tax at source on
wages), such regul ations shall not apply before the day on which
such regul ations are issued in final form
" (e) Salary Reduction Regul ati ons Defined.--For purpose of this

section, the term “salary reduction regul ations' neans regul ati ons
dealing with the includibility in gross income (at the time of
contribution) of amounts contributed to a plan which includes a trust
that qualifies under section 401(a) [subsec. (a) of this section], or a
pl an described in section 403(a) or 405(a), including plans or



arrangenents described in subsection (b)(2), if the contribution is nmade
under an arrangenent under which the contribution will be nmade only if
the enpl oyee elects to receive a reduction in his conpensation or to
forego an increase in his conmpensation, or under an arrangenent under

whi ch the enployee is permitted to elect to receive part of his
conpensation in one or nore alternative forns (if one of such forns
results in the inclusion of amobunts in income under the Internal Revenue
Code of 1986).'

Pub. L. 95-615, Sec. 210(b), Nov. 8, 1978, 92 Stat. 3109, provided
that: ~“Section 5 of this Act [anmending this note] shall not apply with
respect to any type of plan for any period for which rules for that type
of plan are provided by the Revenue Act of 1978 [see Short Title note
set out under section 1 of this title].’

Section Referred to in Oher Sections

This section is referred to in sections 41, 62, 72, 83, 101, 104,
105, 120, 125, 127, 129, 132, 162, 172, 219, 220, 280G 318, 402, 403,
404, 404A, 406, 407, 408, 408A, 409, 410, 411, 412, 413, 414, 415, 416,
417, 420, 447, 448, 457, 501, 503, 505, 511, 513, 514, 542, 664, 818,
856, 871, 1042, 1361, 1563, 2503, 3121, 3306, 3401, 3405, 3508, 4941,
4972, 4974, 4975, 4978, 4979, 4980, 4980B, 4982, 6033, 6043, 6047, 6058,
6072, 6104, 6324, 7476, 7701 of this title; title 4 section 114; title 5
sections 8432, 8440; title 11 section 522; title 12 sections 1464, 1786,
1787, 1821, 1828, 1831f, 2277a-10b, 4502; title 15 sections 77c, 78c,
781, 80a-3, 636; title 19 section 2345; title 28 section 3010; title 29
sections 623, 1002, 1053, 1082, 1103, 1107, 1108, 1132, 1167, 1301
1321, 1322, 1344; title 42 sections 300bb-8, 409; title 45 sections 702,
726, 1347.



